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August 20, 2010

Dear Dewey Beach Commissioners

We understand that a new proposed settlement from DBE may be considered by you

on Saturday evening.  We write to urge you once again to reject any settlement offer

that DBE would present for a variety of compelling reasons.  

1. The Consequences of a DBE Deal are Far-Reaching and Unending

DBE’s goal from day one has been to build a tall building at Rudderdowne but it has not sued Dewey Beach to allow it to build a building higher than

35 feet because the law is clear that it cannot and it would lose that 

law suit.  Just for the record, please remember DBE was delivered a letter from the Town before it bought the Ruddertowne property informing it that the height limit for building was 35 feet. The purpose of its strategy to sue the town again and again—now numbering five with four town volunteer officials sued personally—is to harass the commissioners with these expensive suits into allowing DBE to build to 48 to 68 feet in exchange for dropping all the law suits.   

This would be a terrible decision because it would show the town can be bullied 

into making decisions opposed by 86% of the voters, it would incite other land 

owners to claim equal protection rights to build to the same height with law suits

filed if they are refused, it could result in law suits by home owners whose land and homes are degraded by a large building at Ruddertowne that resulted from a

Town Council decision that is contrary to law, it would result in environmental

degradation and traffic gridlock, and it would expand—not reduce—the amount 

and intensity of controversies over land use in Dewey Beach. 

The Town has a zoning code for a reason.  It is to protect the Town’s environment

and public enjoyment.   Dewey Beach has had a 35 foot height limit for years for the same reason.   Its elected officials have a fiduciary responsibility to assure enforcement of the zoning code, not to collapse at the first sign of pressure

from a determined developer.  Doing so would be an open invitation to anyone wanting to violate our zoning rules.   A settlement of this sort will morph Dewey Beach into Ocean City in short order.  

2. DBE Is Pressing for Settlement at its Maximum Point of Advantage

Having won a statutory interpretation ruling on density from the Delaware Supreme Court overruing a contrary decision by the Superior Court, and 

an initial response somewhat favorable in their federal constitutional case in the federal district court, DBE is moving in for the kill.   But as you know, the Town on behalf of individual Town officials has filed an appeal to the 3rd Circuit in the federal constitutional case, and the other cases are in their early stages.  Considering a settlement at this stage puts the Town at an unnecessary disadvantage.   There is no reason to settle at this moment.  

DBE says it wants to settle before the September 10, 2010 effective date of the new ordinance requiring a 2/3 referendum to effectuate any ordinance passed to increase the 35 foot limit.  Apparently they have little faith in their most recent lawsuit to overrule this ordinance for alleged procedural failures.   Further,  any one concerned about this ordinance must be ignoring the fact that under  existing law any ordinance passed by the Town Council can be challenged by a referendum.   If the Council were to change the 35 foot rule to accommodate DBE, you can bet a referendum will be secured with sufficient signers and will pass by more than a 2/3 vote.  Under either procedure we think the citizens will win.  So we see little reason to rush to settlement to beat the September 10 effective date of the new ordinance. 

3. DBE is Not a Trustworthy Deal Maker

DBE and its principals have a reputation of being determined to do what they want, regardless of government rules.   They have gained this reputation by their actions.   Just last week according to press reports New Castle County fined Thom Harvey, a principal in DBE, and his company Harvey Hanna Associates for illegal demolition of  an 1812 parsonage associated with Delaware’s oldest Catholic Church, and the 3rd oldest English speaking Catholic church in the U.S., listed in the National Register of Historic Places since 1973.  Harvey bought the land knowing that it would be very difficult to remove the church’s parsonage.   It applied for a permit to demolish it in 2005 but the Historic Review Board of New Castle delayed the application due to its historic significance.   In February 2010 during a state of emergency snow storm the parsonage was set ablaze.  The arson investigation remains unresolved.  But without securing a required demolition permit and in violation of bright red stop work order posted on the building, Harvey Hanna demolished it.  The county says Harvey Hanna cannot now get a permit for redevelopment of the land for three years.  

There are other complains about Hanna’s misbehavior towards other communities  if you want to receive them.    And of course DBE’s litigation jihad toward Dewey Beach and personal attacks on its volunteer officials to intimidate them speaks for itself.  Any contract DBE drafts will have hidden elements for its advantage and any limitations the Town might insist on could be ignored down the road if DBE’s prior practice is any guide.  Buyer Beware.

4. Speculative Win/Lose Calculations are Useless

Some participants in this drama are attempting to use numbers to calculate how to make the best decision.    But attempts to figure out Dewey’s possible damages and fees if we “lose” are total speculation.   There are now five lawsuits.  For some we should counter sue.  The entire process is at its early stages and understandably unsettling for Town officials.  But using scare tactics suggesting the Town could be liable for tens of millions of dollars or even millions of dollars has no basis in fact at this time.  And such speculation is certainly not the best measure of the issues given that the whole future development of the town is at stake.  We can only make wild guesses at the numbers, but we KNOW in fact that any increase above 35 feet will open the Dewey Beach development spigot forever.  You as Town officials were all elected with promises to preserve 35 feet.  That must be your continuing obligation.   Before you jump off a cliff and make irrevocable decisions, do some research.    Look and see how many towns in America have been bankrupted by court decisions giving aggressive developers   huge damages for land use decisions in which town officials resist a developer filing one lawsuit after another in its attempt to secure permission to build in violation of the town’s long established laws. 
5. Notice to the Town Council on the Required Proper Procedure for Any Potential  Modification to the 35’ Building Height Limit

It is our belief Town Council does not have the authority to simply vote to increase the building height limit within the Building Code or for a specific property without following the proper procedure to do so.  The Council must vote whether or not to forward the request to P&Z. A majority vote would be required to forward the matter to P&Z.  P&Z would have to hold one or more meetings, one of which must be a public hearing to consider the change.  P&Z would then vote on a recommendation to the Town Council within 60 days of their first meeting.  The Council is then required to hold one or more meetings with at least one being a public hearing with the required 15-day public notice.  

It is our further belief that failure to abide by the above procedure, particularly after receiving this a priori notice to do so, would be an invalid or illegal egregious action on the part of the Town Council.

We  understand the seriousness of your position and responsibilities,  but we,

along with the vast majority of  Dewey Beach voters, have told you many times

that we want to preserve this lovely town for the future, and not give it away

under pressure or otherwise  to developers whose goal is money, not the quality of

life in the Town.  

Thank you for your consideration,

Joan Claybrook, Rick Judge, Marcia Schieck, Joy Howell, Linda Winton, Allen Winton, Anne Duffin

