SUPPLEMENTAL INFORMATION PURSUANT TO RULE 3(a)
OF THE RULES OF THE COURT OF CHANCERY
The mformatlon contained herein is for use by the Court for statistical and administrative
purposes only. Nothing stated herein shall be deemed an admission by or binding upon any party.

L. Caption of Case: Dewey Beach Enterprises, Inc. v. Town of Dewey Beach,
Commissioners of Dewey Beach; Richard N. Solloway, Marc Appelbaum Diane Hanson, James
- Przygocki and Marty Seitz

ity (e
e

3. Name and address of counsel for Plaintiff: Shawn P. Tucker, Esq.; Drinker Biddle &
Reath LLP; Wilmington Trust Center, 1100 N. Market Street, Suite 1000; Wilmington, DE 19801 and
Kathleen M. Jennings, Esq., Aaronson, Collins & Jennings, LLC, 8 E. 13th Street, Wilmington, DE 19805

4, Short statement and nature of claim asserted: DBE seeks a declaratory judgment_
regarding the invalidity of the Ordinance enacted by the Defendants on September 11, 2010. DBE also
seeks 1o enjoin the Defendants from enforcing the Ordinance.

5. Substantive field of law involved {check one):
0 Administrative Law O Trade Secrets/Trade Mark/ or other Intellectual
S Property
O Commercial Law (0 Trusts ,
0 Constitutional Law [0 Wills.and Estates
0 Corporation Law X Zoning
0 Guardianship " - 1 Other
(0 Labor Law :
[} -Real Property
6. Related case(s), including any Register of Wills matters, which requires copies of all

documents in this matter to be filed with the Register of Wills: Dewey Beach Enterprises, Inc. v. Town of
Dewey Beach, et al., C.A. No. 4426-VCN; Dewey Beach Enterprises, Inc. v. Town of Dewey Beach, et
al., C.A. No. 4991-VCN Dewey Beach Enterprises, Inc. v. Town of Dewey Beach, et al., C.A. No 5711-
VCN.

7. ‘Basis for court’s jurisdiction (including the citation of any statute conferring jurisdiction):
Equitable relief sought (permanent injunction); 10 Del. C. §§ 341 & 342

8. If the complaint secks preliminary equitable relief, state the specific preliminary relief
sought: N/A. :

9A.  Ifthe complaint seeks summary or expedited proceedings, check here 0.
9B. If the complaint seeks expedited proceedings, check here J.

10. If the complaint is one that in the opinion of counsel should not be assigned to a Master
in the first instance, check here and attach a statement of good cause X.

/sf_Shawn P. Tucker
~ Shawn P. Tucker, Esquire (No. 3326)




IN AND FOR THE COURT OF CHANCERY IN THE STATE OF DELAWARE

DEWEY BEACH ENTERPRISES, INC.,, )
. )
Plaintiff, )

v. g CANo.____
)

corporation of the State of Delaware,
COMMISSIONERS OF DEWEY BEACH;
RICHARD N. SOLLOWAY, in his official
capacity; MARC APPELBAUM, in his official
capacity; DIANE HANSON, in her official
capacity; JAMES PRZYGOCKI, in his official
capacity; and MARTY SEITZ, in his official
capacity,

R A N "

Defendants.

STATEMENT OF GOOD CAUSE WHY MATTER SHQULD NOT BE ASSIGNED TO
MASTER IN FIRST INSTANCE

Counsel believes that this matter should not be assigned to a master in the first instance
because it is related to three matters, Dewey Beach Enterprises, Inc. v. Town of Dewey Beach, et
al., CA No. 4426-VCN; Dewey Beach Enterprises, Inc. v. Town of Dewey Beach, et al., C..A.
No. 4991-VCN; Dewey Beach Enterprises, Inc. v. Town of Dewey Beach, et al., C.A. No. 5711-

VCN, presently pending before the Honorable John W. Noble. |

" Dated: September 20, 2010 | DRINKER BIDDLE & REATH LLP

/s/ Shawn P. Tucker
Shawn P, Tucker (No. 3326)
Wilmington Trust Center
1100 North Market St., Ste. 1000
Wilmington, DE 19801
(302) 467-4200 - Phone
(302) 467-4201 - Fax
shawn.tucker@dbr.com
karen.sullivan@dbr.com




22(302):655:4622 =Fax

Kathleen M. Jennings (No. 913)
AARONSON, COLLINS & JENNINGS, LLC
8 East 13" Street "
Wilmington, DE 19805
(302) 655-4600 - Phone

KJennings@acjdelaware.com



DrinkerBiddle&EcLagI}

Law Offices

1100 N. Markct Strect
Suite 1000
Wilmington, DE
19801-1254

{302) 467-4201 fax

www.drinkerbiddle.com

CALIFORNIA
DELAWARE
TLLINOIS

NEW JERSEY

NEW YORE
PENNSYLVANIA
WASHINGTON D.C.

WISCONSIN

0%y a6 742007

Shawn P. Tucker
Partner i
302-467-4242 Direct
302-467-4201 Fax
shawn. tucker@dbr.com

September 20, 2010

Register in Chaﬁcery
¢ County, Courthouse

Wilmington, DE 19801
| Re: DeWey Beach Enterprises, Inc. v. Town of Dewey Beach, et al.

Dear Register:

Please issue a Summons for service upon the Defendants, who will be served by

Brandywine Process Servers. The appropriate addresses for service are:

Town of Dewey Beach Commissioners of Dewey Beach  Richard N. Solloway

105 Rodney Avenue

Dewey Beach, DE 19971

Marc Appelbaum
105 Rodney Avenue

105 Rodney Avenue

Dewey Beach, DE 19971

Diane Hanson _
105 Rodney Avenue

105 Rodney Avenue
Dewey Beach, DE 19971

James Przygocki
105 Rodney Avenue

Dewey Beach, DE 19971 Dewey Beach, DE 19971

Eslablished 1849

Dewey Beach, DE 19971
Marty Seitz |

105 Rodney Avenue
Dewey Beach, DE 19971

Thank you for your attention to this matter. Please contact me with any questions.

Reépectfully submitted,

/s/ Shawn P. Tucker
Shawn P. Tucker (No. 3326)

WMOL/ 78430851



IN THE COURT OF CHANCERY FOR THE STATE OF DELAWARE

DEWEY BEACH ENTERPRISES, INC., )
)
Plaintiff, )

. V. _ g C.A. No.
corporation of the State of Delaware, )"" o
COMMISSIONERS OF DEWEY BEACH: )

- MAYOR RICHARD N. SOLLOWAY, in his )
official capacity; MARC APPELBAUM, in his )
_ official capacity; DIANE HANSON, in her )

- official capacity; JAMES PRZYGOCKTI, in his )
official capacity; and MARTY SEITZ, in his )
official capacity, )

Defendants. )
COMPLAINT

Plaintiff, Dewey Beach Enterprises, Inc., by and through its undersigned attorneys,
hereby brings this action for injunctive relief and declaratory judgment against the Defendants
and alleges as follows:

NATURE OF THE ACTION

1. This is the fourth in a series of actions to invalidate ordinances adopted by the
Dewey Beach Town Commission (tfle “Town Commission” ot “Town Commissioners”) that have
been designed to unlawfully nullify and otherwise frustrate Dewey Beach Enterprises Inc.’s

(“DBE”) pending building permit application to redevelop Ruddertowne.'

! Three previous complaints, similarly captioned: Dewey Beach Enterprises v. Town of Dewey Beach et.

al. filed March 17, 2009, October 14, 2009 and August 12, 2010 in the Delaware Chancery Court, also

challenge the conduct of ‘then-acting Town Commissioners in their efforts to delay consecutive

redevelopment proposals offered by developer, Dewey Beach Enterprises, Inc. Each action is currently
" pending before this Court. :

WMO1/ 7848099.1



2. This building permit application was submitted prior to the Town enacting a
moratorium upon such building permits, and is, therefore, grandfathered.
3. Further, DBE submitted the building permit appliéation to the Town in reliance

upon, inter alia, the 2007 Dewey Beach Comprehensive Plan (the “Comprehensive Plan” or the

4. On July 29, 2007, the Comprehensive Plan was certified by the State of Delaware.
5. Because the Comprehensive Plan was certified by the State, it carries the “force of
~ law,” pursuant to 22 Del. C. Sec. 702. | |
| 6. For the new RB-1 zoning district, the Comprehensive Plan provides, inter alia, that

“Relaxed bulk standards (setbacks, lot coverage, ete,) are available for contiguous tracts

consisting of at least 80,000 square feet.” Dewey Beach Compréhensive Plan, at. 22 (emphasis
added}. |

7. The Comprehensive Plan also makes clear that the RB-1 zoning district is to be the
“most intensely de;velopéd, most dense, zone” in the Town. Id.

8. The Dewey Beach Municipal Code (the “Code”) &oadly defines “bulk™ as a term
‘f[t]o‘ describe the size and Shage of a building or structure and its relationsﬁip to other buildings,
to thé lot area for a building, density and to open spaces and yards.” Dewey Beach, Delaware
Code § 1-16 (emphasis added).

9. Furthermore, the Town’s professional planner, the Chairman of the Dewey Beach
Planning and Zoning Comndissioh, and multiple Town Commissioners have all publicly stated that

~ “bulk” includes building “height”.

WMO1/ 7848009.1




10. It is widely known that Ruddertowne is the only property located in the Town that
is eligible for the relaxed bulk standards, and that the Ruddertowne property was specifically
- earmarked to be the “most intensely developed” and “most dense” in Town.

11.  However, with only two weeks until the scheduled election of new Town

that purports to amend, or otherwise revise the Cqmpr'ehensive Pian language regarding “relaxed
bulk standards” to the detriment of DBE and its grandfathered building permit application.

12.  Specifically, the Ordinance excludes “height” as a bulk standard to be relaxed.

13.  The Ordinance was unlawfully enacted by the Town Commission in violation of 22
Del. C. Sec. 702, because it was not submitted to the Govemor’s.Ofﬁce (or designee) for review,

- nor was it provided tp the Gove}nor’s Advisory Council on Planning Coordination.

14.  The Ordinance was also unlawfully adopted because it retroactively imposes a new
and different meaning to the phrase “relaxed bulk standards” found in the Comprehensive Plan, as
previously certified by the State of Delaware.

15, _"["he Town’s Commissioners were, in fact, made aware of DBE’s legal position
regarding the unlawful provisions of the Ordinance. See Correspondence to the Town dated
August 20, 2010 and attachments dated October 8, 2007, September 24,2007, August 22,2007
(collectively, “Correspondence to the Town™), attached hereto as Exhibit A.

16. Moreéver, on September 10, 2010, Commissioner Diane Hanson wés explicitly |
advised by the head of the Office of State Planning that changes to the Comprehensive Plan could
only be applied to “future” development, and that any change would have to be approved by the
State. See E-mail from Connie Holland to the Honorable Peter Schwartzkopf, dated Friday

September 10, 2010, attached hereto as Exhibit B; see also Coastal Sussex Weekly, “Dewey Beach

| -3-
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Comrhissioner Hanson Accused of Withholding Information,” published September 17, 2010,
- attached hereto as Exhibit C; Dewey Beach News Update, “Cominissioner Diane Hanson.
Withholds Critical Information,” published September 18, 2010, attached hereto as Exhibit D.

17.  Due to the Town Commission’s disregard of State law, its disregard of its certified

“Conprehensive Plar; and duetorits efforts to retroactively apply:the-unlawfully-adopted: Ordinance::
~to DBE’s grandfathered building permit application, the Plaintiff seeks an injunction and a
deélaratory judgment.

PARTIES

18.  Plaintiff Dewey Beach Enterprises, Inc. is a corporation duly organized and existing
under the laws of the State of Deiawaie, with its principal place of business at 124 Dickinson
A\}enue, P.O. qu 649, Rehoboth Beach, Delaware 19971, DBE owns three parcels of land,
oécupying seven lots, on the bayside of Dewey Beach. These pa;cels, encompassing an entire
block in the Town, are commonly referred to as Ruddertowne and include DBE propetty located at
113 Dickinson Avenue and the Bay, Dewey Beach, Delaware 19971.

19.  Defendant Town of Dewey Beach (“Dewey Beach” or “Town™) is a Delaware
municipai éofporation chartered by special enactment of the Delaware General Assembly, with an
official address at 105 Rodney Avenue, Dewey Beach, Delaware 19971,

| - 20, Defe'ndant_.Commissioners of Dewey Beach (“Commissioners” and collectively
referred to with the Town and all individual Commissioners named below as the “Town”) is the
governing bddy of the Town of Dewey Beach. Its offices are also located at 105 Rodney Avenue,
Dewey Beach, Delaware 19971. |
21. Defendant, Richard N. Solloway, is the Mayor and a. Commissioner of the Town of

Dewey Beach, with an official address at 105 Rodney Avenue, Dewey Beach, Delaware 19971.

-4 -
WMO1/ 7848099.1




22, Defendant, Marc Appelbaum, is a Commissioner of the Town of Dewey Beach,
with an official address at 103 Rodney Avenue, Dewey Beach, Delaware 19971.
23.  Defendant, Diane Hansoh, is a Commissioner of the Town of Dewey Beach, with

an official address at 105 Rodney Avenue, Dewey Beach, Delaware 19971.

an official address at 105 Rodney Avenue, Dewey Beach, Delaware 19971.
25. Defendant, Marty Seitz, is a Commissioner of the Town of Dewey Beach, with an
official address at 105 Rodney Avenue, Dewey Beach, Delaware 19971.

JURISDICTION

26.  This Court has jurisdiction pursuant to 10 Del. C. §§341 and 342,
FACTUAL ALLEGATIONS

27. Beginning in June of 2007, DBE submitted to the Town proposals to redevelop
: Ruddertéwne as a mixed-use corhmercial and residential‘ complex. The original concept propoéed
a Welcome center, a bayside boardwalk, public restrooms and parking, a convention center, a
“funland” for children and a 68-foot structure that would house a 120 room five-star hotel and
condominium complex. Although blessed by the Ruddertowne Architectural Review Commiﬁee
on June 22,2007, -followin‘c._)r th¢ September 2007 election of new Commissioners, the proi)osal -was
rejected despite compliance with the Plan and the grandfathered status of the building permit
application. |

28.  Phase 1 of DBE’s redevelopment plans with a building height of 35 feet, though
initially approved by the Town’s Building Inspector and Town Solicitor — was also rejected. Upon

appeal, the Supreme Court of the State of Delaware reversed the Town’s denial of this plan,?

2 Dewey Beach Enterprises, Inc. v. Board of Adjustment of the Town of Dewey Beach, No. 465, 2009
" (July 30, 2010) (Berger, 1.} (reversing Superior Court affirmance of Board of Adjustment’s denial of DBE .

. -5
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The Ordinance is Inconsistent with the Comprehensive Plan
29. On June 29, 2007, the Town, through unanimous vote of its then Commissioners,
adopted the Dewey Beach Comprehensive Plan — a directive detailing future planning and

de_\.relopment guidelines for the community and its representatives. The Comprehensive Plan was

attaining the “force of law”.
30.  Indeed, Section 702 (d) of Title 22 of the Delaware Code provides:
After a comprehensive plan or portion thereof has been adopted by
the municipality in accordance to this chapter, the comprehensive

plan shall have the force of law and no development shall be
permitted except as consistent with the plan.

22 Del. C. § 702 (d) (emphasis added).

31.  Aiming to “create additional opportunities for local cormﬁercial cstablishments that
ﬁro_vide year-round commuﬁity eupportg” (see 2007 Dewey Beach Comprehensive Plan at 20), the
Comprehensive Plan explicitly promotes the expansion of the existing “commercial-land-use area”
of Dewey Beach by establishing three resort-business (“RB”) districts. Id The ﬁrst of these
dIStI'lCtS, RB-1, encompasses Ruddertowne and is designated by the Comprehenswe Plan as the
“most intensely developed, most dense zone.” Jd. To that end, the Comprehensive Plan
establishes “relaxed bulk standards . . . for contiguous tracts consisting of at least 80,000 square
feet. . .” within RB-i. Id. at 22. Ruddertowne satisfies both conditions. | |

32, At least three (3) of the Town Cemmissioners who voted in favor of the “relaxed
bulk standard” language coeta.ined in the Town’s Comprehensive Plan previously acknowiedged_

' that the phrase encompassed the relaxation of height above 35 feet. See Correspondence to the

bulldmg permnt and holding that residential lot size requirements do not apply to mixed use structures
. under the Dewey Beach Zoning Code).

WMO1/ 7848099.1
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Town at Exhibit A. Indeed, this understanding was also affirmed by the current Chairman of the
Planning and Zoning Commission who has publicly proposed heights in excess of 35 feet in the
RB-I zoning district. Jd Moreover, in 2007, at least two of the five Town Commissioners then

seated also proposed that relaxed bulk standards permitted DBE’s development of a 68-foot high

the Town’s professional planner made clear that bulk standards include building “height”. |

33. Nota single member of the cﬁrrent Town Commission served as a membe.r of the
Commission when the phrase “relaxed bulk standards” was adopted into law.

34. = Nevertheless, on September 11, 2010, the current Town Commission adOpted the
- Ordinance, which .not only purports to amend and revise the meaning of the phrase “relaxed bulk
standards (setbacks, lot coverage, etc.)”, but also completely undermines the Comprehensive Plan
languége making Ruddertowne the most densely and intensely developed property in the Town.

35, Inan appareﬂt effort to circumvent Delaware law and the Governor’s Office of
State Planning, fhe Town claims the Ordiﬁance merely offers a clarification of the Comprehensive
" Plan’s reference to “relaxed bulk standards”.

36. The Ordinance states that “relaxed bulk standards,” as referenced in the Plan, are
“bulk standards that are of a more dense developmen;al nature than the bulk standards provided for

in the Resort Business-2 (RB-2) Zoning district and the Resort Business-3 (RB-3) zoning district.”

| The Ofdjnance, datéd July 24™, at Section 1, attached hereto as Exhibit E.? The Ordinance goes on
to proﬁde that “it is not, and has never been, the inteﬁtion of the Commissioners to require
relaxation of every bulk standard in the RB-1 district for parcels of 80,000 square feet ér more, and

the Commissioners hereby clarify that only selected bulk standards, as determined by the

3Upon information and belief, this draft contains the final language of the Ordinance as adopted on
September 11, 2010 by the Mayor and Commissioners of the Town of Dewey Beach.

-7-
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_ Commissioners, should be relaxed.” Id. The Ordinance also adds that “i‘elaxed bulk standards . . .

- as used in the 2007 Comprehensive Plan’s description of the RB-1 zoning district, does not permit

any height increase beyond 35 feet.” (internal quotations omitted). Id. at Section 2.

37.  In so doing, the Ordinance excludes height from the term “relaxed bulk standards”

prombltmghelghtlncreascsabovethe35-f00tmax1mumhe1ghtstandardestabhshcdfor m o

| development in Dewey Beach.! See Dewey Beach, Delaware Code § 185, Table 2 Bulk Zoning
Standards In All Districts, attached hereto as Exhibit F. In this way, the Ordinance asserts that the
Comprehenéi_ve Plan’s reference to “bulk” did not intend to include the relaxation of building )
height — a position that directly contravenes the stated aim of the Plan.

| 38, As adépted, the Ordinance plainly amends or otherwise revises the State certified
Comprehensive Plan as it relates to Ruddertowre.

39,  Notwithstanding the Town’s post factum and self serving change to the
Comprehensive Plan, the generélly accepted definition of “bulk” irrefutably includes heiéht. The
Planners Dictioﬁary, the purpose of wlﬁch is to define such concepts, provides three common
definitions of “bulk regulations,” each of which include building height as a component:

“S.tandards | and controls that establish the maximum size of _
buildings and structures on a lot and the buildable area within -
which the building can be located, including coverage, setbacks,
height, impervious surface ratio, floor area ratio, and yard

requirements.” (Nashville and Davidson County, Tenn.);

“Controls that establish the maximum size, height, and setback of
a building on its lot.” (New Castle County, Del.);

“Controls which establish the maximum size of buildings and
structures on a lot or parcel and the buildable area within which the
structure may be placed, including lot coverage, keight, floor area
ratio, setbacks, and yard area.” (Clarksdale, Ariz.).

*The Town of Dewey Beach’s maximum height standards convey a 35-foot limit on properties within
each of the Town’s neighborhood residential, resort residential and resort business zoning districts.

-8-
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A Planners Dictionary, Michael Davidson and Fay Dolnick (American Planning Assoc.) at p.98,

a copy of which is attached hereto as Exhibit G. ,
40. Further the Dewey Beach Municipal Code (the “Code”) broadly defines “pulk” as a

term used “{t]o descrlbe the size and shape ofa buﬂdmg or structure and its relauonshxp to other

”bmldmgs to the lot area for a buxldmg; dens1ty and to open spaces and yards ” Dewey Beach
Delaware Code § 1-16. While it seems that such a reference to the “size” of a building would
ordinarily include the building’s height, to be sure, the Code instructs that any undefined terms
“[s]hall be interpretéd in accord with their normal dictionary meaning and customary usage.”
Dewey Beach, DE Code § 1-15. To that end, a survey of dictionary de_ﬁnitions for the term “size”
yields the following results:

SIZE. “The physical dimensions, proportions, magnitude, or
extent of an object.” The American Heritage® Dictionary of the
English Language (4th ed. 2000),
http://www.bartleby.com/61/25/50442500.html

SIZE. “[The spatial dimensions, proportions, magnitude, or bulk
of anything.” Random House Unabridged Dictionary (2010),
http://dictionary reference.com/browse/size

. SIZE. “The dimensions or magnituhle of a thing; how big
something is.” Wictionary.org, http://en.wiktionary.org/wiki/size
(as of September 17, 2010).

41.  Each of the definitions above indicates that “size” includes the “dimensions” of an
object. Dictionary references to “dimension” confirm that “height” is one among three
components which define dimension — height, width, length.

DIMENSION. “A measure of spatial extent, especially width,
height, or length.” The American Heritage® Dictionary of the
English Language (4th ed. 2000),
http://www.bartleby.com/61/25/50442500. html

DIMENSION. “In common usage, a dimension . . . is a parameter
or measurement required to define the characteristics of an object —

-9.
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i.e., length, width, and height or size and shape.” Wikipedia,
Dimension, http://fen.wikipedia.org/wiki/Dimension (as of
September 17, 2010). '

DIMENSIONS. “The width, length, and height of a plane or space
figure.” Geometry glossary, ThinkQuest,
hitp://library.thinkquest.org/2647/geometry/glossary htm#d

4D Indeed;:the-notionthat-Sbulk®includes Sheight’’.is.a topic. discussed at lengthin ...

correspondence from DBE tb Dewey Beach’s Planning and Zoning Commission Members. See
Correspondence to the Town at Exhibit A, | |

43, The Ordinance’s imposition ofa 3 5-foot height restriction, therefore, directly
conflicts with prevailing standards under the Comprehensive Plan that contemplates a relaxation of
the bulk standards for the RB-1 zoning district to create “the most intensely developed, most
dense, zone.” 2007 Dewey Beach Comprehensive Plan, at 21. As it conflicts with existing law,
the Ordinance is invalid.

The Town Did Not Comply with State Procedural Requifements

44.  Not only does the Ordinance unlawfully impede DBE’s Ruddertowne ‘
redevelopment .design —an RB-.-I initiative which meets the conditions for relaxed bulk height and
density standards under the Comprehensive Plan — but the Town’s process of approving the
Ordinance did not comply with State procedural requirements.

| 45, At base, the Commission’s effort to “clarify” the Comprehensive Plan is

procedurally déﬁcient. Amendments inconsistent with the Comprehensive Plan cannot be
- achieved by a siiﬁple vote of the Town Commissioners and the ensuing enactment of an ordinance.
Rather, the Delaware Code requires that any revisions to the Plan “shall be submitted to the '
Govemor or designee at sﬁch time as the plan is made available for public review,” after which,

“[t]he Advisory Council, within 30 days of plan submission, shall conduct a public meeting. . .”

-10-
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22 Del. C. § 702(f). The Town cannot now circumvent this procedure in an effort to hasten its

imposition of a height restriction in contravention of the Plan.
46.  In fact, none of the Commissioners now seated served as Commissioners during the

deliberation on and ultimate adoption of the “relaxed bulk standards (setbacks, lot coverage, etc.)”

g e “most denise Tost intense langiiage in the State cetified Comprehietisive Planwhich:

- carries the “forée of law™. _ \
Conduct of T ownr Ofﬁci'als

47.  Tnaddition, prior to the Town Commission meeting in which the Ordinance was .
enacted, Commissioners were on nt_»tice that their attempt to amend the Town’s Comprehensive
Plan through an ordinance was unlawful. According to the September 10, 2010 Coastal Sussex
Wéekly, Commissioner Diane Hanson contacted the office of State Planning to ask whether the
Town Council could clarify the Comprehensive Plan in a Town Commission meeting scheduled
for the following day. See Coastal Sussex Weekly, “Dewey Beach Commissioner Hanson
Accﬁséd of Withholding Information,” published September 17, 2010, attached hereto aerxhibit
C; see also E-mail from Cbnnie Holland to the Honorable Peter Schwartzkopf, dated Friday
September 10, 2010, attached hereto as Exhibit B. During their conversation, Director of State
Plannmg, Connie Holland informed Comm1ssmner Hanson that a language change would
constitute a Plan amendment, which would require certification by the State. The Ordinance,
therefore, would only be applicable to future applications — meaning it would not apply
retrbactiveiy to develoinment initiatives in the Town such as DBE’S grandfathered Ruddertowne
builaing permit application. fd.

48.  Notwithstanding the advice of the Director of State Planning, Commissioner

Hanson did not disclose the guidance she received from the Office of State Planning to her

-11 -
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fellow Commissioners during the meeting in which the Ordinance was approved. See Coastal
Sussex Weekly news story at Exhibit B; see also Dewey Beach News Update, “Commissioner
Diane Hanson Withholds Critical Information,” published September 18, 2010, attached hereto

as Exhibit D.

the Dewey Beach public in contravention of 29 Del. C. § 5802.

50. The Ordinance violates the prevailing municipal iaw articulated by the |
Comprehensive Plan and the Town’s failure to comply with the state procedural requireménts_for
'enacting legislation render thé Ordinance invalid. Fdr the reasons stated above, this Court should
enjoin the Ordinance and'grant a declaratory judgment in favor of the Plaintiff.

COUNT I - PERMANENT INJUNCTION

51. Plaintiff hereby repeats and realleges the allegations contained in paragraphs 1
through 50 above as if fully set forth herein.

52.  Plaintiff can establilsh actual success on the merits of its claim challenging the
adoption of the Ordinance.

53. The Ordinaﬁce was plainly amended .or otherwise revised by the Town in violation
' ‘of State law. | |

.54,  Turther, the Ordinance is being unlawfully applied retroactively to DBE’s

grandfathered building permit application.

COUNT I - DECLARATORY JUDGMENT

55.  Plaintiff hereby r'epeats and realleges the allegations contained in paragraphs 1
through 54 above as if fully set forth herein.

56.  The.interests of the parties are adverse as there exists a real and justiciable
controversy between the parties regarding the validity of the Ordinance. |

-12-
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57.  Plaintiff has a real and current interest in invalidating the Ordinance.
58.  This controversy is ripe for judicial determination. Defendants have not adhered to
their legal obligation to comply with State law applicable to amendments or revisions to a State

: certified Comprehensive Plan.

(a) Enjoining Defendants from enforcing, relying upon or taking any action
based upon the Ordinance;

(b)  Mandating that the Defendants comply with applicable procedural
requiremsnts to amend or otherwise revise their State certified Comprehensive Plan consistent
with State law;

- () Entering a declaratory judgment that the Ordinance as adopted: (1) violate-s
the State certified Comprehensive Plan; (ii) contravenes the State procedural requirements for
émending thé Comprehensive Plan; (iii) violates DBE’s legal rights (common law, statutory and
Constitutioﬁal) because of the Ordinance’s intended retroactivity and (iii) is illegal, invalid and
of no lawful force and effect;

(d) Granﬁng the Plaintiff its reasonable attorneys’ fees, costs and such other
and further relief as this Court fnay deem just and proper.

Dated: September 20, 2010 DRINKER BIDDLE & REATH LLP

/s/ Shawn P. Tucker

Shawn P. Tucker (No. 3326)
Wilmington Trust Center

1100 North Market St., Ste. 1000
Wilmington, DE 19801

(302) 467-4200 - Phone

(302) 467-4201 - Fax
‘shawn.tucker@dbr.com
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Kathleen M. Jennings (No. 913)
AARONSON, COLLINS & JENNINGS, LLC
8 Bast 13™ Street

Wilmington, DE 19805

(302) 655-4600 - Phone

(302) 655-4622 - Fax

KJennings@acjdelaware.com
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* INAND FOR'THE COURT OF CHANCERY IN THE STATE OF DELAWARE
'DEWEY BEACH ENTERPRISES, INC,
Plaingff,

; {‘ OWN OF DEWEY BEACII a mumclpal
corporation of the State of Delawate;
COMMISSIONERS OF DEWEY BEACH:
MAYOR RICHARD N. SOLLOWAY, in his -
official capaity; MARC APPELBAUM, in his
official capacxty, DIANE HANSON, in her

_official capacity; JAMES PRZYGOCKI, in his
official capacity; and MARTY SEITZ, in his

. ofﬁcs al gapacity, -

Defendants
~ VERIFICATION T0 COMPLAINT
STATE OFDELAWARE ) . | |
.. NEW CASTLE COUNTY )

1, David N, Siﬂs,- IV, am a Partner of Dewey Beach Enterprises, Inc. Tstate under oath

that I have read the foregoing Complaint and that, to the bestof my knb-wiedgc,. information and

belief, the statements made therein are trae and correct, - ' - J)O

_ Dav1d N SIHS v
'7 ‘-SWORN AND SUBSCRIBED before me this Q1. day of September, 2010.
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1166 North Market Street

Skvwen P Tucker
Partner

302-467-4242 Direct
302-467-4201 Fax
shawn.tucker@dbr.com

August 20, 2010

Yuzmgige g plpuz
302-467-4201 fax
www.drinketbiddle.com
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VIA FIRST CLASS U.S. MAIL & ELECTRONIC MAIL

Glen Mandalas, Esquire, Dewey Beach Town Solicitor

Town of Dewey Beach
105 Rodney Ave.
Dewey Beach, DE 19971

Re: An(} ‘(limms:e"-’f‘n larify

The Iatended Meaning of “Rulaved Bulk Standards”

~ Dear Mr. Mandalas,

_ This letter is written on behalf of our client Dewey Beach Enterprises and is being
offered to you and for entry into the public record in response to the above-proposed
Ordinance. It appears clear that, yet again, the Town of Dewey Beach, and individual
Town Commissioners, are attempting to adversely impact the property rights of our
client. To that end, in our opinion, the Town of Dewey Beach cannot lawfully “clarify”

_ the meaning of «relaxed bulk standards™ as proposed in the above-referenced Ordinance.

Attached for your review are prior letters delivered to the Town of Dewey Beach,
dated Septerber 24, 2007 and October 8, 2007 (pgs. 4-5) regarding the issue of “relaxed
bulk standards”. We ask that you and your clients please review these letters before the
vote on the Ordinance referenced above. '

" In our opinion, the attached letters, and rescarch contained therein, confirm
beyond doubt that the phrase “relaxed bulk standards” includes within its meaning a
relaxed building height in excess of 35 feet. Furthermore, the phrase “relaxed bulk
standards” is not ambiguous, and is, therefore, not subject to clarification.

Perhaps more importantly, at least three (3) of the five (5) Town Commissioners
who voted in faver of the “relaxed bulk standard”™ language contained in the Town's '
Comprehensive Development Plan previously acknowledged that the phrase included the
relaxation of height above 35 feet. Even the current Chairman of the Town’s Planning
and Zoning Commission is on the public record proposing a height in excess of 35 feetin

‘the RB-1 district.

We further note that none of the Town Commissioners who approved the Town’s
Comprehensive Development Plan sit upon the current Commission. Accordingly, its
seems utterly impossible for the current Town Commission to be in a position to “clarify”



DrirkeBiddle&Heath

Town of Dewcy' Beach
August 20, 2010
Page 2

what the unambiguous phrase “relaxed bulk standards” was intended to mean by the

Certainly, if the Town seeks to amend its Comprehensive Plan prospectively there
is a specific procedure under State law that must be followed. 22 Del. C. Sec.
- 702(f)(Copy Attached). However, please be aware that, in our opinion, the proposed
Ordinance under consideration does not comply with the State law procedure for
amending the Comprehensive Plan.

We thark you for your attention to this important matter. We believe this
Ordinance to be clearly untawful in its present form.

o

_ . .
M}(&g@gﬁctfully '%"Ebhu\t:ﬁdy,;/‘ g
2 ' . S
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: éhawn P. Tucker
SPT/lsv

Enclosures

ce:  Diana Smith, Dewey Beach Town Manager, Via First Class U.S. Mail and
Electronic Mail '
Megan Mantzavinos, Esquire, Via First Class U.S. Mail and Electronic Mail
Max Walton, Esquire, Via First Class U.S. Maii and Electronic Mail
Dewey Beach Enterprises, Inc., Via First Class U.S. Mail and Electronic Mail -






filmiinguon Trust Geater, | 100-North Market Streer, Suite 1001, Wilmingzon, DE 1980F
. 4 (302) 777-5860 W Fasx: {(302) 777-5863 M wivw: WolfBlock coin .

. Shawnt

" Direct Dial: (302) 777:6375%

© DivectFax: (302) 776-7835
E-mail: stuckec@wolfblock.com

. Qctober 8, 2007 ‘“‘E Y,%?\l 3
VIA BAND DELIVERY o
. - JohnF.Brady, Bsquire .
- Dewey Beach Town Solicitor -
Brady, Richardson, Beaurcgard & Chasanov, LLC
10 E. Pine Street . —

. P.O.Box 742
-Georgetown, DE 19947

Re: Raddértowne Redevelopment PropesslRB-1 Text Amendment & RB-1
Rezoning Ordinance/Sign Ordinance :
" Déar Mr. Brady:
N I want to again thank the Planning and Zoning Comumission (“P&Z") for perraifting our
presentation this past Saturday. - We write today to fotlow-up upon statements made by certain
. .members of the opposition as our rebuttal', and to discuss the applicablé standards which P&Z s .
" legally obligated fo follow. We are very concerned that certain members of P&Z way-apt flly .
" recognize and undeistand our client's eonstitationally protected property night to-obtdin the "most
intengely developed, most dense, zone" i Dewey Beach. As you kmow, a vielation of our
clisat’s constitutionaily protected property rights would unnecessarily subject Bewey Beach ta.
Hebility (42 U.S.C.A. § 1983), and those inidividuals who istentionally violated those rightsta. -

. perspnat tiability. -

oS L ARer Samwday's meeting we have become eoncerned about the process by which P&Zis
: ' uiilizing to zeview the pending ordinances. The review process required by the 2007 Dewey
‘Beach Comprehensive Development Plan (the 2007 Comp Plan™) makes cleat that it is the

- “working group" who establishes fhie "finat. agreement” regarding the final form of the-proposed: - - -
‘Rudderiowns development. Tlic “working group" has already reviewed and reconunended our
client’s proposal to the Town Commissioners at 68 feer, and the Town Commissioners are ROW

Y. We had previously .requ:_ésstcd_ in writing a Febuttal period.
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- Page 2

.-, equired. by!awtecousx is final agreement as to height and coneept after P&Z
. completes its review of "the pend fdmancw,anéanypropo f':i‘g's‘ubmimzﬁ:ordinanoes:«: :
‘Specifically, the 2007 Comp Plan, now adopted into law, provides that: o

- _  "Fhe Tawﬁ of Dewey Beach should continue to negotiate with Highway One Limited
" partership LLC in erder to harmonize the development plans of Highway Oge[?] in accordance
with this Comprehensive Plan." 2007 Comp Flan at page 22, '

“The 2067 Comgp Plan further provides that a"'wﬁrking group” should meet with Highway - -
One to reach a "final agreement” which would then be sent to the Town "Comimissioners” for
- wpatification”. 2007 Comp Plan at page 22. C

. As you know, a “working group” was lawfuily esiablished, as- was eontemplated by the y
2007 Comp Plan; and after four public mectings held with our client on May 24th, June-15th,
- Jume 22nd and June 29¢h, the working group voted 7-2 in favor of our client's proposal at 63 feet
‘$n height. Thereafter, the Chairman of the working group stated at a meeting of the Town
. Commissioners, held om July 13th, that the working group bad voted to forward fo the
Commissioners “"exactly what was proposed by Harvey Hanna ¥ July 13, 2007 Hearing
Transcript at page 15, The Chairman wenf on ta explain that fhe’ goal of the working group was
. to "[clome. up withi what was their proposal, was their propiasal something that was reasonable, '
something that met the requirements of the Compreliensive Development Plan. We disenssed all -~
. ~ofthat" July 13, 2007 Hearing Transeript at page 3@. The next step in the process, as was noted
" by the working group Chajrman, was to establish the necessasy Zoning régulations now that the IR
~working group had’ recommended the proposed concept be forwarded to the Town
‘Commissioners-at 68 feet. July 13, 2007 Hearing Transcript at page 20.

] We have becn advised by our client thrit the above tanguage was specifically disvussed
©T - with the Town Commissioners at & public hearing regarding- the 2007 Comp Plan this
. year, and it wes acknowledged at that public meeting that the Ruddertowne property was
For sale and that Hegotiations between the Town may inclnde negotistions with the Town
and & new buyer. In addition, please alse be advised that the current contract befween our
client and Highway One is 2 stock purchase agreement, - Actordingly, under the stoek
. purchase agreément, our client has becorne the equitable owner of the entity which owns ..
the. Ruddertowne parcels. As such, our’ client stands in the legal shoes of the
Ruddertowne ‘property owner, and enjoys alt of its property rights as established by law .

“ . - and-disemssed infra at note 3.

T WRLG90RYOOMIBH-244316] corrected -
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Page 3
o Thiasy 08 of the Tast meeting of group on June 20, 2007, an "agrecment” at 68 o
R . feet witha Poncjept'plm had been Feq \ it worlang group andﬂwcﬁeﬂtaswnmlateﬁ e
L. cinfhe 2007 Coinp Plan. 2007 Corap Plan af page 22. . : . - '

o . " Afeer PEZ acts on our client's application, the next legal step set forth i the 2007 Cormp
I . Plan is “ratification™ of the agreement between out client and thic werking group at 68 feet with
o the Fown Commissionezs. 'Fhes, the 68 feet height and concept of the proposat as presented by .
i . gur client to the workisig group is the current agrecmment between the Town and eur client, -
subject to the Commission's ratification, and it is now the role of P&Z to- assist the Town in
c : drafting the ordinances which will fully implemenit the existing agreement and concept in the
“oom.. formof new zoning and subdivision erdinances. S

S Notwithstanding the agreement reached with the working group, as yon knew, at P&Z's -
meeting this past Saturday, our olient suggested a possible compromise o 43 feet ‘FThis was .2
suggésted compromise in good faith te address public coneerns; as well as political coacem, and
to help mend the divide out clients proposal has created between some Dewey Beach property
owners. . S

£ LegalStatusof P&Z Review and Remuﬁe:;ddﬁdn

. ‘As you know, in prior comespondencé 10 P&Z, we have provided the relevait law and

© 'lepal standards that we believe must be applied fo the peading ordinances. We believethe law -
" we have provided to P&Z is clearly established and, as such, we respectfually submit must be
. followed 1ot only by our cHent, but aiso by P&Z. . ) '

We are troubled thet P&Z as been invited by certain members of the opposition to .-
violate our client’s pmpﬂ}){,right’&‘ Indeed, some in opposition to enr client’s projest have

.3 . Pease note, howeves; s we fave advised our cliént that in order ta protect #s fegal
~ " rights snd-the fina} agreer eht reached with the working geoup on Juse 252007, the 48
foat proposed compromise ghould be promptly withdrawn if net-recommended by P&Z
to the Tow: Comumissioners.this month. ' T o

. % - Aswassctforth in onr August 3% letter to the Town Selicitor, our client enjoys 3
© . . -property tight in the paroels subject to the pending rezoning request a8 the eauitable
' .. ewnes. County Council of Sussex County v. Greew, 516 A.2d 480, 481 (Del. Supr.
. 1986)(constitutional rights attach to a property owner’s propery); Gg lof v. First Nat.
Bank of Franicford, 373 A.24 206, 207 (Dek. 197T)equitable owners of property also
_enjoy constitutional profections afforded to the propesty owner); Riccobono v, Whitpain
: Tp., 497 F.Supp. 1364 (ED.Pa 1980)(sarne); Mational Land and Tnvestment Co.v. Kobn,
215 A2 597, 601-02 (a. 1966)same); 27 A.L.R.3d 572 (1069)¢same); 6 Summ. Pa. "’

L WIL072.2/COM2BA 14916 comected -
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o _:;";;_i.nconecﬂye-adﬁééd P&Zrcgmdmgtheplm Plan and have -

significantly minimized its importance in the process sugpesting: firhes. thatitigaerely s
_ guide that is somehow saly optional.” The opposition’s approach, if followed by thie Fown and
P&7Z, will unneecssarily expose the Town 1o significant Hability and its officials (o personal-
Tiability.® This approach also ignores the agreement our client reached wity the working group
‘when it approved our clieat's 68 feot concept by & vote of 7-2 on June 29th. We addyess these
© jgsues.and others in more detail below, not to.create an adversariat atmosphere in this process,
* - but rather, to provide a factual and legal context to belp ensure that our olient's constitutionally '
- protected property rights are not knowingly or unknowingty violated by- P&7Z or the Town.

' i Relooeed Bulk Standards Requires Gieater Height in RB-1 Zoning Distriet -

© As was discussed in our September 24% 1etter to the P&Z, the plain meaning of the 2907
Comp Plan mandates a relaxation of not just some zoning “bullk standards,” but all bulk

" fur. 24 Pioperty § 4:1 fviarch 2007 up&ate)(same); see generally Asticle I, Secs. 8 & 9 of -
- the Delaware Consiitution. . ‘ ' .

5 Itis worth noting that some of those in opposition spent months, unsuéeessfully, tying
to uado the 2667 Cemp Plan with Town Commissioners, the Office of State Planning and
even the Attorney Gencral’s Office. Obviousty, this opposition knows exactly how
important the 2007 Sorap Plan language is to ur project, and its fegat signtfieance, ofF
they would not have gone fo such great fengths attempting to-change the 2007 Comp.. . .
"Plan. - . L ' | o
"6 TThere have been multiple exemples where certain members of the eppesitign have -
‘engaged in thetoric and & “say anythirig to win approach” to deratl this projest with
statements alteging shadows oa the beach at 3 pan., False statements of applicable faw, .
_ misléading petifiens, false allegations of wroirg deing and governmicat corruption, and
falsé allegations that wa have “hijacked™ the process by mierely raaking a rezoning
_application. Such behavior has unfatdy misted the media and many folles in Fown.
Seme have begun fo wise up to these tactics, and at this Summér's meeting 4t the bay
- centeér twosesidents demanded thieir names be removed from the opposition's “petition”
. becanse the opposition had mislead them. Indeed, the opgosition used questionable
- tacties to, obtain signatires on their petitions. To thiis end, we have béen advised that the
opposition failed fo show the conctpt of the preject which we had provided them, failed
ta inform residents sbout-the atready approved 48 townhguse plan, dnd told at leastone -
- person that they were not 2 “friend” of Dewey Beash if they did nat sign thie survey. A
survey we conducted, thereafter, resulted ixi over. 1,300 signatures of support for our
project when residents, property Owners, business owners, and visitors were shown an
: getual picture of the preject. ' - R
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... smndards...Indeed, page ovides that “Relaxed bulk standards

(setbacks, lot coverage, efc.) are available: Insunpomantmno:cthatﬁm : Sfortis-net.

 used in this phrase, but rather, the transition, “ete.” ‘< used which plainty Tacans fhat all bulk
standards are avaitable for relaxation. One of those bulk standards isf“heighle” as iscommonty

.+ stated in the planning and legal sources previeusty provided to P&Z. .

It is'igportant 10 note that the 2007 Comp Plan does-not indicate that such relaxation of
* the bulk standards is “optional” orisa “maybe” -- rather, the 2007 Comy Plan clearly states that
the “relaxed bulk standards (setbacks, lot coverage, eic.) are available.” This statement now '
- ciuries the “foroe of law” in Dewcy Beach and maust be followed or our client’s property rights
" will have been intentionally violated.? 22 Dek C. Sec. 762(d) (“Aftera comprehensive plan ot -
portion thereof has bieen adopted by the muricipality in aceordance to this chapter, the .
comprehensive plan shall have the force of [aw, "Y(emphasis added). A violafion of ur lient’s
constitutionaily protected property rights would-annecessarity subjeet Dewey Beack to lishitity
(42 US.C.A. § 1983), and those individuals whe intentionally vielated those sights fo personal - - -
liability. ‘Halt v. McGuigan; 743 A2d1197, 1206 (Del.Super. 1999)¢whiere 2 “clesely
. established” right is violated and a reasonable person could understand the right established in
. Taw, personal Hability is imposed against the violator); Gruenke v. Seip, 225 F.3d 290,298 (3
© Cir. 2000)(same); Brown v, Mulilepberg Twsp., 269 F.3d 205 (3 Cir. 2001)(same}.
Furthermore, private individuals who may conspire with government officials to viotate eur
client’s pratécted right aze also- sabject ta personal liability. Sece.g., Riegobono V. Whitpain
Twsp., 497 F.Supp. 1364 (D:C.Fa. 1980)(private parties will be held liable if they are found to .
+have “conspired with governmental officials to deprive another of his rights.”); Adickes v. S.H. o
Kress & Co., 398 US. 144 (1970). - | T

Q. The 2007 Comp Plan Reguives she RB-1 Zone Be the “Most Intensely Developed, Mast
: S ' : Dense Zone™

. The language in the 2007 Comyp Plan alse makes abundantly clear that ous client’s
property is required t6 be fezoned to the new RE-I zoning distzict which is te he the “mest

 intensely devéloped, most dease, zone” in Dewey Beach. Thisis fot optienal, as hasbeen _
suggested at past meetings; rather, this roquizement is the law that must be followed by notonly

7 ' As was set ‘fé:jth in our August 22™ and September 24™ fetters to PEZ, there panbe'ﬁo .
doubt that “height” is one of several “bulk standards,” and this fact is well established in
. bothplenning and legal precedent as-cited in our carlier corvespendence, (Flease sot
copies attached hereto: for ‘your conveaiencs). o '
¥ At recent public hearings it has been suggested by some that the 2007 Comip Plan is

‘merely an optiogal guide. Hawever, the 2007 Comp Plen isniot simaply a guide, but alsea
legal blueprint which must be followed as it possesses the force of law. X a

WILAS0T2 2/00M284-244916] corrected
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2 langnage contained in the 2007 Cotap Planis

fhe law our elient relied upon before Spending'_Miﬁ"'ﬁﬁﬁkﬁf‘mw@y-mmﬁ"ﬁ"i&%’cﬁiﬁx;":-: e
pen_dingofdiuanée and refated proposal. ' A S

. As you lkmow from our prescatation and the information we have submitted infe the
record to date, the Best Westem Hotel {also tocated on Dickinsos Street) is over 42 feet in height
- (4 stories tall). In addition, the Best Western epntaing 75 unifs, and is located upon a pateet
which is enty 21,875 /- square feet in size.” The 2007 Comp Plan requires that the Best -

. Western be rezoned {0 RB-2 which is only the “midéte level of development intermity™ mocﬂrding '

. to the 2007 Comp Plan. e contrast, the Ruddertowne is required by the 20077 Comp- Plan tobe -
" rezoned to RB-1 which is réquired to be the “most intensely developed, mast dense, zone” io.

" Dewey Beach. Thas, the RB-Fmust, at a minimuin, permita 5 story struetare (at least 48 feesin

“héight). with a density and intensity greater than-that of the Best Western. Otheswise, the RB-1

will not be the “most dense” and “most intense{]™ disfrict in Dewey anid the 2007 Comp Plan wilt

not have been property adhered to by the Town, By comparison to the Best Western parcels™,
qur client’s parcels total 102,801 +/- square feet. In order to exceed the density and intensity of
the Best Western as required by the 2007 Comp Plan, our elient's proposal should be approved at
.adensity of greater than 345 units, and be approved for a construction height of at Jeast 5 stosdes.
However, becanse of the 2007 Comp Plan's mixed-use preference, and hasedupon sourd .©
pleening pringipals supporting such mixed-use development, our client's proposed COMPrOMIss

jnciudes 12 hetel reoms'!, 48 condominiunis, and approximately 28,000 12 square feet of new
commercial area at five stories and 48 feet above average grade. © o

9_ We ﬁa_&c.been advised that the Best WesStern was ap revved and onastmcted afvér E)ewey :
Beach vis incorporated, and after Dewey Beach adepted its zoning Cede. Obviousky,

the Best Western existed when the 2067 Comp Fian was adopied requiring the RB-1, aad -

not fhe RB-2 distriet, to be e most inténse, most dense zone in Town.

e - Mote that the Best Westem rests on two geparate tax parcels, wheréas the Raddertowne
- rests on threo separate fax pazcels. g : o

ot YWhen réviewing a Zoning ordifné.ncc 3 coust initially presumes that the ordinance is valid -

-and constitytional. Scg APT Pites  Limited Par .v. Penn Fownship Butl

County_of Pennsylvania, ¥96 F.3d 469, 415476 (3rd Cir. 1999).: However, this -

presumption ean be overcome by preof that the ordinatice, among many other things,
totally excludés an otherwise legitimate use. I citing Farrell v. Worcester Twshp. Bd.
of Supervisors, 481 A.2d 986, 989 Fa ‘Commw. Ct. 1984); accerd Ficco, 677 A2d at
899; Qverstreet v, Zoning He ing Bd. of «dkill Tweshp,, 618 A.2d 1108, 1112-13
Pa. Commiw. Ct 1992). Exclusionary ordinances fake two forms: de jure and de fucte -
De jure exclusion exists where “the ordinance, ox its face, totally bans a legitimate use.”

 iAL65072.2/CKIM284- 44916 coreected -
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- Western in the pmpiused RB-2, the 2007 Comp Pian will not have been propeﬂytoif
© Town, and our client’s propesty sights wifl have beerr intentionally vielated.? '

i, citing Tamell, 481 A2d at 985. “Exclusionary impact can invalidate an
’ erdi;mnge;exc{usiqna:y intent is not necessary."” Id. éiting Overstreet, 613 A2dat 1113,

P T H a party vebuts {he presuription of eonstifutionality by presenting sufficient evidencé - . - -
D " that an orcdinauee i exclisionary, the burden then shifis to the roupicipality to o
depronstrate that the zoning ordinance “fb]ears = substantial relationship to public health, .
* qafety and welfare™ Id. citing Lamanti's, 556 A2d at 24; see Exton Oilarsies, Inc. V. -
* Zening Bd. of Adjust, of W. Whitelnd Toshp,, 228 A2 169, 179 ®a. 196T)(TA]
. zoming ordinance which totally excludes a particular business from an enlire municipality
rust bear a more substantial relationship te the public healéh, safety, morals and general
welfare than an ordinance which merely confinés that business to & cestain area in the -
pannicipality.”). Aesthetic cousiderations alone.are not a vilid use of such police power.
. S_gg'l?lie Mavor and Council of Wilmingion v. Tusl; 1925 Del. Ch. LEXIS 39 (Del. Ch
1623). Compare Exton Quasies, Inc., 228 A.2d 167 (the Pennsylvania Supreme Court
held it was unconstitutional to completely ban quaseics from township limits and, in s0-
doing, the court rejected the reasoning shat sich- business use could be performed in
neighboring jurisdictions). : S ) : :
As yor knew, Dewey Beach's currént zening Code does not permit new hotels o be built
© " within the Town even though it is a well knowi and established Delaware fesort .
.7 destination. To help remedy this imbalance, the ordinanee before P&Z proposes that . .
' hetels agefa be a permitted use in this respt town, but only.in the RB-1 diswict, seaste - .~
© remiedy this exclusionary zoning practiés. Indeed, by prohibifing all botels in al} districs '
-3t ‘wilt-be difficult for the Town to esta ik that 2 complete prohibition on all such vses
benes 2 substantial refationship to public hedlth, safety and welfars. -

12 The existitg square footage at Ruddertowne tgda?-is'appmxin;atély 20,000 squiare feat. - ;

# . Some membess of the epposition have stated that the 2007 Comp Plan should be
" amended to change this type of language. On the'one hiznd, the opposition states &is
Tangnage means nothing and is only optional, but on the-other hand they want it changed
by the Tawn. Wenote that enr client egjoys 2 “vested Fight” in the currently adopted and
. _ certified 2007 Comp Plan because it is the kaw today and our client has spent substantial
e _ sumhs of money in direct reliance upon the law. As such, aay changes to the 2607 Comp -

. Plan cannot tawfully be retroactively applied ta our-client iwithout violating our client’s -

| WL-€9072.2/COM284-244916f carrected
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e The 2007 Comp:Plan Requires The Town To Negoth

" workshop. If the Tov

-1

e in Good Faith

_ The 2007 Comp Plan indicates that the Town of Dewey Beach should confinue to
negotiate with Highway One in accorlance with the provisiens contained in the 2007 Comp
Plan. As discussed supra, the final step reiaining afer P&Z ismes thewr recommendation based
upon the agreement between our cHent and the waorking group; is a satifivation: of the agreement
by the Commissioners. While it was asserted at the fast P&Z meeting that. these negotiations
were iatenied fo apply onky to Highway Ose, our client is the equitable owner of the propetty,
. and, therefore, the legal successor of Highway One-for purposes of the Ruddertowne property. -
Mareover, while not required, out client has confirmed-that this issue was specifically disenssed
_ with the Commissioners af & 2007 Comp Plan public hearing, and it was aclmowledged that
. Ruddertywne was.for sale and that this language would also apply to the purchaser. Because this -
language is contained in the 2007 Comp Plan, it is alse the faw that we must all follow in good
. faith. To this end, we are respectfully requesting, as the-epplicant -and beneficiary of the
language contained in the 2007 Comp Plan, that we be permitted to diseuiss our elient’s - -
. application with P&Z, including eur proposed 48 foot comptomise, at ‘Fuesday night's scheduted '
_ o refuses to conduet such aegotiations in geod faith as contemplated by the
2007 Comp Flan, the 2007 Comyp Plan will not have been properly followed and our client’s -
property rights will have been iritentionally violated. ' . : '

V. Devey Beach May Lawfully Adept Differing Building Heights

. Aswas discussed in our August 22° fetter, Dewey Beach (and sll other Delaware
c _mnnicipaﬁties for that matter) has the legal right to establish different heights in different zoning ™
- districts, and may also establish special heights within the same Zor ing disfrict where cettain
- - stagdards are satisfied, such as the language in the 2007 Comg Plan regarding the minmum
80,000 square foot minimum size requirement. For your canvenience, We have attached _
additional case law supposting this same, well establishied, legal position. As sel forth in the case
Jaw and legal treatise found in the footnete befoiw!, the tauchsioné to establishing differences in

Barry v. Fowag v Beach. 2006 WL 1668352 (Del:.Cii) ¢uoting that the uniformity
requiverent of 22 Del. C. § 302 has been treated a3 "2 type of stanfory equal pretection

. challénge"); Green v. County Courcil of Si County, 508 A.2d 882 (Del.Chian. 1986)
. ‘{finding that in order to defeat an cinal protection challenge toa zoning regulation,

. conrtamust find that the regilation has wgume.rational plan or purpose’); Charter Twsp.
of Oshtemo v. Central Advertising Co., 336 N.W.2d 823, 826-¢C.AMich, 1983) (bolding’
that & zoning ordinance pemmitting billboards in certdin parts of a Zoning district byt aoct
others did not vielate the uniformity requizement, following other jurisdictions that *have

. read an excoption into their codification of the voiformity requirement, allowing
-classifications within a district as long gs they are reasomable” and finding that the -
regulation met the *reasonableness” standard); 1 Rathkopf's The Law of Zoning and _
Planging § 11:16 (4th ed) (Uniformity requirements o "oning ensbling acts ... generally

!

'mu;mummm-mmf corrected
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- peiphts isrelated to -:wheﬂ;enthe;pmpasggl; SR ly related to & legitimat

governmental purpose. To this end, your ~G0F Coriy Plan elearty estahilishi

:helegalbasﬁ‘fe"" R

this approach-based:upor & well thaught-out, State certified, growthmansgement plag. . -

» As you may also be aware, by letter dated September 13", counsel to the oppesition sent
. aletterto PEZ stating that the proposed ordinance “wiolates Delaware law.” In support of this
. legal position, the epposition eites — nothing. We leamsied for the first time Saturday, that the
apparent legal basis for this claim is some type of equal protection-argament. fa‘su;@port of the
equal protection argument made on Saturday the opposifion again cited - nothing,” As the
above ease law confirms, & rational basis review is the legat standard applicd to zoning
ordinances., Obviously, auy persan who has ever visited 3 city or town in this-State, Tet alone in
. {his natio, knows that it is commonplace fot citics and towns (o asstgn different heights io
. different arens, sometimes based upén special conditions withtin such arens — like mitimum lot
_size. The authority-to set such stapdards dates back to the very Grst U-S. Supreme Court :
challenge to zoningauthority in Buclid. Village of Buelid, Ohia v. Ambler B Co., 272 US..
* 365 (1926). Put another way, if P&Z were to acoept this argument, i would aecept the absurd
~ positions that virauatly all eities have itlegal zoning ordinances. . '

VT - Proposed Substitule to Pending Ordinancé

. As'Wgs discussed at Saturday’s P&Z meetmg, asa magt:aniniau&pmpqséd compromise | -
in the interest of seeling consamsus with 21l parties and fo reducs tension between neighbors, Ut

© - client proposed to reduce the building height at Ruddertowne 1o only 48 feet. This proposed

" compromise is 20 feet tess thas <ihat was onginally proposed in the pending erdinance and will
permit one story greater than the Best Western focated in the preposed RB-2 district, which,
again, is proposed to be. s tess dense and less infense business district, As is commonly . -
permitled in the ordinance introduction and review process, atiached hereto please find for yous
review and considerafion a praposed substinyie ordinance proposing the chiange in height from 68

fhave] been interpreted by conrts as commensurgte with the congfijutional egual <
" protection prohibition of asbitrary: discrimination in the regulation of land use and .
_ development™); 1 Rathikopf's Fhe Law of Zoning and Planning § 4.1 ¢4t ed) (only
. “arbitraiy and unreasonable” zoning rejnilations will be struck down as violating equal _
protection amd stating that some ineguality in treatment 252 result of zoning regulations is -
permissible, so long 2s the regulations "bear a reasonable and just relation sither to the
- gemeral bject of the legislation or to some substantial eonsideration of "public policy or
* convenience or the service of the general welface"). ' : o
TL¥ s yey may recall, anlike the opposition, we have regularly provided P&Z with caselaw .
anid analysis to suppoert ous positions. ‘This practice provides you.and your Town :
- Solicitor time ta review and confirm ouz research. o "

. wmggn:_z;oommmgu_s[ comected -

.
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i prsp s A teduced height o fonly 48 feet.! We have offered

" Comp Plan, , )

romise as part of

our Gngﬂi“g1$oad faith efforts to voluatarily negotiate with _tIi_'é'Ttsw:'a*'as‘re‘i‘,’sréiiiﬁiffﬂié”iz&)&?"“*""" s

-

- In sum, we agnin thank yeu for yeus sttention to this imperﬁaﬁt'mattm We felt it

' necessary to send this letter in rebuttat to help ensure that P&Z is fully appraised of vur cHent's -

constitutionally protected property rights and the legal standards which rust be applied by the
Town to ensure those rights are not intentionalty or unintentionally viotated at fhie invitation of
the opposition. We are cestatn thal #f it were the opposition's property rights at stake, they siould
want to ensure the same level of detail and clarity. - . K : R

We very mndh.look forward to working vith e members of P&Z and the Tawn of

. Pewey Beach it régard to the pending ordinanees, and fuurther hope that the oppesition will
- accept the property rights our client enjoys and set aside what has proven to be a “win at any
© caist” and “say anything approach” to derail.our client's project. Indeed, we have nEVEr

witnessed any effort by the opposition toward any comprorsise oa height whatsoever.

Respectfully sibmit

Shavn P, Tucker A
. For WOLF, BLOCK, SCHORR and SOLIS-COHENLLP -

Enclosures

e The Henorable Mayor Delt Tush, Corgsoissioner, wienclosures, via regular mail

The Horerable Dale FL. Coake, Commissioner, w/edelasures, via regolar-mail
. The Honorable Diane Hansor; Commissiensr, w/entlosures, via regulas raaik
- The Honorable Richard Hanewineckel, Commissioner, wienslosuges, Via regala meit -
.. The Hengrable Claire Walsh, Comfgissioner, wienelosueés, via reguiar mai
 Hanry Wikson, Planning and Zening Cheirman, w/eaclosuses, via federal EXPress
Pavid King, Planning 2nd Zoning Vice Chairman, w/enclosures, vig federal express

- Pl-éase.also note ﬂaafthlspmpas‘adfonn of suﬁstitnb;c ordinance also-iﬁel.u'&as the house

. keeping changes we forwarded te P&Z and the Town Solieitor on September 26th.

on " Obwiously, we were disappointed that the opposition Satusday did not see th&s proposed

comipromise as a posttive development, but instead, suggested siich a substitute would be
iraproper. It seerns peculiar that a group backed by a professional lobbyist is unaware
that.amendments to pending Tegislation can be lawfulty proposed. g

| ALg90n.2ICOMIB- 4] corvected
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Ed Beste, Planning aad Zening Commissioner, wiendlosires, via federal express
. Jirn Dedes, Planning and Zonizig Commissioner, wlenclosures, via federal express
- Carol Ann Dryer, Planning ad Zoning Commissioner, wienelosuxes, via federal express
. George Meiz, Planning and Zoning Commissioner, w/enclosures, via federal express
Faith Punéan, Planning and Zoning Commissioner, wienclosuses, via federal express
Gorden Elliott, Town Manager, wienclosures, via federal express - : _
. .Chris Fazio, Dewey Beach Planncr, wlenclosures, via federal express
" Haxvey, Hanna & Associates, Inc., w/enclosures, viaregular mail _
 William J. Cohen, AICP, Ph.D, Professignal Planner, wienclosures, via regulbar mail,
. Teremy Alvarez, AICP, Professional Planaer, w/enclosures, via regulas mail L
Christopher J. Williams, P.E., Traffic incer, w/enctosures, via regulac mail

WALA9072./C0MZ84-244916] corrected
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" Direct Dials (302377176315
Direct Faxs (302) 778-7835
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September 24,2007

| VIA FEDERAL EXPRESS & ELECTRONIC MATL

v Harry Wilson; Dewey Beach Planmng and Zonmg Chairman’
T . awayoflife@comcastnet - y
Dewey Beach Town Hall ' :
‘105 Rodney Avenue
Dewey Beach, DE 19971

David King, Dewey Beach Planning and Zonmg, Vice Chainnan _
king.deweybeach@verizon.net _ o
-~ Dewey Bead{Town l—lall :
.- 195 Rodney Avenue -
Dewe',r Beach, DE 19971

Ed Beste. f)ewev Beach PIanmng and Zomng Commxssloner _
bestece@yahoo.com ™ .

‘Dewey Beach Town Hall

105 Rodney Avenue

Deway Beach DE l99?1

7 Jim Dedes Dewey Beach Phnnmg and Zoning Comm:&noner
}sde.d%@yahoo €O . ;.
Dewey Beach Town Hall N !
105 Rodney Avenue
Dewey Beach DE 19971

Carol Ann Dryer, Dewey Beach Planmng and Zonmgﬁomnussioner =
. odysea@adyseabeach.com . ‘ ) , . .
"' Dewey Beach Town Hall . ' o : C
© - 105 Roadney Avenue
i . DeweyBeach, DE199T1

WILSET22. lICDM264'-2449I.6
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. Pogel

George Metz, Dewey Beach Planning and Zoning Comuissioner
“seaesta@verizon.net T
Dewey Beach Town Hall

105 Rodney Avenue

Deweg Beach, DE 19971

Baith Duncan, Déwéy_r Beach Planmng and Zoning Commissioner
:shduncan@alumni.princeton.edu S
Dewey Beach Town Hall

105 Rodney Avenue -
" Dewey Beach, DE 19971 -

Re: .Ruddertqme-lledevglopmmt Proposal/RB-1 Text Amendment & RB-Y * o
Rezoning Qrdinance & Sign Ordinance . .

) 'Deﬁr Planning and ZoﬁingCommissiop Members:

" We wtite as a follow-up to the letrer dated August 22, 2007 that was sent on behalf of
-our client regarding the above-referenced matter. As you may recall, in that letter we discussed
a numbet of issues, including whether the 2007 Dewey Beach Comprehensive Development
Plan’s {che "Plan") reference to "relaxed bulk standards” in the RB-1 district inclodes within its
plain meaning a reduction in Dewey Beach's existing height restrictions. As we set forth inour

. August 22nd letter, we helieve our research confirms that the Plan's required "relaxed bulk

) . standards” provision in the new RB-1 zoning district inciudes a relaxation in height for the new
. RB-1 zoning district. : .

'Sinoe our Tast lé;tter we have unco*;rezed addii_:ional-.information which further confirms
shat the Plan's reference to rélaed bulk standards inclitles a required relaxation of existing
*height” limitations in the new RB-1 zoning. '

. First, we have located reference material designed specifically for land use planning that
 includesa definition of "bulk regulations." This planning reference is titled "A Planneér’s
Dictionary” and it is published }:}y the American Planning Association for the purpose of
defining “the concepts that planners, public officials, and the ptblic address in any ‘
consideration of community bl:ii'.}diﬂg.”. A Planner’s Dictionary, Michael Davidson and Fa

Deolnick {American Planning Assoc.) at 2, A Planner’s Dietionary provides three different
definitions for "bulk regulations,” as follows: B o .- '

~

 WILSSTIIC0MIBATHOIS
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"Standazdsandcontrolsthat estabhsh the maximum size of

buildifhgs and strucrires ona the bulldable area withis
which the building can be located, including coverage, setbacks,
hefalt, impervious surface ration, floov area ration, and yard

" - réquirements. ‘ :

Controls that establish the maximum size, hgilght, and sethack of a
" building on its lot. ' :

T Coniiols which establish the maxitaum size of buildings and
structures on a lot or parcel and the buildable area within which -
the stiucture may be placed, including lot coverage, height, floor

 area ratio, setbacks, and yard area.” '

(éﬁphasis added). A review of these definitions confims that all three of them include

“height” within the definition of “bulk regulations," making it irrefutable that the generally

‘accepted definition of “bulk” includes “height” within its meaning. -

'Scé,qnd. alihough hot ;%bnminéd within the Zoning or Su!:}divisioﬁ'diapters ofthe .

.. Dewey Code, the current Dewey Beach Municipal Code does include a definicion of “bulk” in
~ Chapter 1 of the Cade which; according to the Code's explicit language, is intended to apply

thiroughout all chaprers.of the Code: Dewey Beach, Delaware Code § 1-16. That definition of
*bulk” in Chiapter 1 of the Dewey Beach Code teads as follows: -

BULK ~ A term used in this Code to describe the-
size and shape of 2 building or structure and its-
. relationship to other buildings, to the Iot area for a
. building, density and to-open spaces apd yards.

" (oiiphasis added). Dewey Beach, DECode § 1-16.

While it scems commonsensical that the *size® of a building must ineludes its "heighe,”

. in order to-provide the most carplere review of this issue, we have taken the analysis ane écep'

further. To this end, the Dewey Beach Municipal Code also provides that any undefined terms

 iné e Code *[glhall be interpreted-in accord with their normal dictionary meaningand” - -
- customary usage. " Dewey Beach, DE Code § 1-15. In terms of the "customary usage” of the

. word “size;” it again seems clear that the "size” of 2 three-dimensional object includes 3l three '
- dimensions - one of those dimensions, of course, being height. This conclusion is further
" supported in tefms of the "dictionary meaning" of the word “size," and we have included several
" * diptionaiy definitions of "size" as well as *dimension” below: < :

| WIL68722.L{COM264-244918
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‘ SIZEThephvsncaldxmnsmns,pmpomons imde, or extent of an

" object.” The American Heritage® Dictionaty of the English Language (4ch——
ed.. 2000), hgg:iﬁmww.bart@g.c@ﬁl[25[39{[&2500.!19_[!1; '

SIZE. "[Tthe spatial dimensions, proportions, magnitude, or bulk of anything.”
Random House Unabridged Dictionary {2006), : ' '
h@:ﬂdiaiongy.refmg_cgcog!hmwglsize.

. SIZE. "The dimensions or magnitude of 2 thing; how Eig sézﬁe&xing is.¥ _
-~ Wicdonary.org, hup:ffen.wiktionaryorg/wikifsize {as of September 17, 2007)..

. ‘The definitions above all indicated that "size® includes the "dimerisions" of an objection.
The dictionary definitions below confirm that "height" is included within the dicdonary.
meaning of "dimensions" which actually include all chree dimensions - the length, width, and
heighe of an object: ' S oL ' oo

‘DIMENSION. "A méasure of spatial eS:_tent, especially width, height, or lengrh.”
The: American Heritage® Dictionary of the English Language (4th ed. 2000),
htrp:flwww barteby.cam/61/69/D0226900 . hrmi

DIMENSION. “In common usage, 3 dimension ... is a parameter or ,
measurement requiréd to define the characteristics of an object—i.e., length,

width, and height or size and shape.” See Wikipedia, Dimension, o E
en.wilipedia.org/wiki Dimension (as of Sep. 17, 7007, 19:59 GMT). - ..

DIMENSION. *The width, length, and height of 2 plane or space fig'ure.".

. Gecmetry giosm, ThinkQuest, _
i thinkquest orgf264 7 zeome yssary.hem#d.

. I sum:migy, we believe tharboth A Planners Dictiondry and the current _Dgw;ey.  Beach
* . Municipal Code make abindantly clear that the word "hulk” includes *height.” Accordingly,

the 2007 Dewey Beach Comprehenisive Deéeldpmeni: Plan's requirement that the new. RB-1
zoning districtbe established with "relaxed bulk standards (setbacks, lot coverage, etc.)" is a

. - requirernent that the current height limitations in the RB district must now be relaxed to create
:" #ghe most icensely developed; most dense, zone" in Dewey Beach. See generally 2007 Dewey -,

‘Beach Comprehensive Developinent Plan, at pg. 22.

Your time and attention to our client's proposal is greatly appreciated by 2l invplve&.

WILSS722JCOMBA- 244006
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' Pzige_S o
Respectfully submltted, o S ” : o
' . ShawnP.Tacker .~ -« . . ' i
* For WOLF, BLOCK, SCHORR and SOLIS-COHEN LLP .-
. Enclomre - -

" ee: - The Horiorable Mayor Delt Tush, Commisstoner, w/enclosure
. The Honomable Dale H. Cooke, Commissioner, w/enclosure
- Thie Honorable Mike Eisenhauer, Commissioner, wienclosure
- The Honorable Bob Fitzgerald, Commissioner, wlericlosure
_ The Honorable Claire Walsh, Commissioner, wienclosure
. . The Honorable Diane Hanson, Commissioner, wienclosure
.. “The Honorable Richard Hanewinckel, wienclosure
Gordon Elliott, Town Manager, w/enclosure
John Brady, Town Solicitor, w/enclosure
arvey, Hanna & Associates, Inc., wienclosure
 William ]. Cohen, AICP, Ph.D, Professional Planner, wienclosure
* Jeremy Alvarez, AICP, Professional Planner, w/enclosure
Gary Burcham, MLA, RLA, ASLA, Professional Planmer, wlendclosure
Christopher }. Williaros, P.E., Traffic Engineer, wlenclosure e

WIL:68722.1/COM284-244916 ’
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"George Metz, Plaaning and Zoding Co'ﬁ;i‘mis's{'oner

" - seaesta@verizon.ret

* 'Dewey Beach T own Hall

" 105 Rodney Avenue o
. Dewey Beach, DE 19971

Faith Duncan, Planning and Zoning Commissioner
thduncan@alumni.princeron.edu :
- Dewey Beach Towg Hall
105 Rodney Avenue
Dewey Beach, DE 19971

Re: Rudcic:rtOWﬁe'Redeve}.opm_entjPi:oposaFﬁB-l Text Amendment & RB-1 >
Rezq‘ning OrdinancefSipn Ordinance '

. Dear Planning and Zoning Commission Members:

" \We want to thank the Chairtnran for promptly responding to our August 16, 2007 letrer
in regard to the ghove referenced matter. Indeed, we received an é-mail from Chaimgan Wilson ™
ate Monday indicating that the Commission has no plans to entertain a presentation by our
client this Thursday evening, August 23rd.  However, we were invited by the Chairman to - -
attend the meeting should the Cormission have any questions. (8/20f07 e-mail enclesed). As
such, we will be in atreidance this Thursday and will be happy to answer any questions the
Commission may have in regard to the proposed. ordinance. :

Asindicated in our Augusé 16th letter,; we ha;e additional {;lann'i;'lg_-professinnalsl
ayailable for the Commissien’s upcoming piiblic kearings. Indeed; William J. Cohen, AICP,

J% . By way of my planning background, psior to entering private practice, | served as a First
" Assistanit Cowmty Attoiney in New Casde County and was-responstole for legal issues
. “ telated to all planning matters Counvy-wide as well as the 1997 drefting and
- implementation of New Castle Cotnty's eurrent zoning and subdivision codes. In
addifion to'a re-write of the County's zoaing and subdivisien ‘cades, this effort included
the rezoning of approximately 137,000 parecls of land. Subsequently, 1 sexved as the
General Manager of the Land Use Department (planning director). for New Castle:
Coninty where I managed #nd-oversaw the review and approvals of all zaning; rezoning,
subdivision and building permir applications.for the County, and served as the chief
.-adviser on all planning related matrers to the New Castle County Planning Board and
County Council; ) B -

WIL:65438.1/COM2B9-294316
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- PLD, Professional Platnar and Jeremy Alvares, AICP; Professior _
 our client to review the Dewey Beach Comprehensive Development Plan, the pending RB-1

Pl s T by

.ordinance and our client's concept plan for the redevelopment of Ruddertowne. Both of these

. professional planners will be present Thursday evening to answer any quéstions the Commission

may have. In addition; Christepher J. Williams, P.E., Traffic Engineer, has also reviewed our
client's propasal and will be arcending Thursday as well to answer any questions the
Commission may have. - o |

I the méantine, and-in fo.llow:up to our August 16th reqimst.,w‘e v_;ziil awdit
confirmation fiom the Commission as to which hearing date our client will be pravided an’

" ‘opportunity make a presentation 4s the applicant, and the rules of procedure that the
. Comunission will be following for rebuttal and otherwise 2s we move forward. The Chairman

was kind-enough to contact me today to discuss the procedural matters raised in our August
16th letter, and Chairman Wilson indicated that September 12 would be the likely dace for

 our client's presentation. We will plan to present en that date uriless we are advised otherwise.

Also, in follow-up to our Aug@st 16th letter we have attached for your convenience a
power point presentation outline of the fssues related to. our client's proposal, includinga

" breakdowh of how our client’s proposal satisfies the requirements of the Dewey Beach
" Comprehensive Development Flan. Asyou know, with this Commission's recommendatior it -

hand, the Dewey Beach Comprehensive Development Plan was unanimously adopted by the

: Comknissipnm on June 29th, and, thereafter, certified by the State of Delaware. As such, the
‘Dewey Beach Comaprehensive Development Plan has now become “the law” in Dewey Beack

and its provisions now set a-new legel standard by which all ordinances regulating the approval -

of development must be evaluated by this Commission and the Town Commissioners. See 22

Del. C.'§ 702(c} & {d). In accordance with the plain language contained in the Dewey Beach™
~omprehensive Development Plan, our client’s project proposes development in the new RB-1

- district that ihc_lud_éﬁ, but is not Bimited -to:

.(i} A mixed-use structure (page 22);

(2) Floor-area square foptage of not less than one.third commercial land use and not greater-

- than twe thinds residential tand use (pagc 22y

£3) Commercial Iaz.'xd uses that are sifnilar to those permitted coramercial 13:';_d uses in the -
curcent RB Zone {page 22% . .

" (4) Signiﬁcént parking with over 500 parking spaces and 3 Jevel internal stuctured parking

garage (which will take up a very large portion of the first 35 feet of developrent area}(page
22); o : : S

- WILB436.1/COMA-294916 .
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- {8) Pubic access to all common areas and all waterfront areas (page 22); - L B

. Subdivision and Zoning Codes, available on-line, along with a copy of the proposed RB-1

(5} Sl tommily detarbiad dwellings are prohibiied (page 22
€6), Relaxed bulk standards (page 22); |

N PropaM cfevelopmcx;t area of at feast 80,000 s@ara'fa'et {page 21)'; - T Do

{9) Coinmercial land use is provided on first floor of the project (page 22);
- _ (1@) An expan&éd' commermal area is proposed {page 40} .

{11) Year-round restaurants.and recail businesses ave prop'méd;(page 40);

(12) Proposat limited tp/fccused geographic area (page 40);

" {13) Pmposed as. most irit@nsély'de\'relopmém, most dense zone {page 22), and |

" (14) A bay walk s provided (page 25).

In addition, we have atrached for your convenience a copy of the current Dewey Beack

Zoning and Rezoning Ordinance which was referred by the Coinmissioners to the Planning and: '
Zoning Commission on July 13¢h, Lastly, as promised in our lest letter, we wane to provide you

© wich a summary of our legal research and analysis regarding issues raised atprior public hearings

LY e

regarding "spot zoning®, bulk standards, and legal precedent. -
. ' - .Spot Zaning
A the bast public meeting a concem was raised-thiat the rezoning of the Ruddercowne
parcels to RB-1 might constitute. *spot zoning." We want to address that concern: and assure the

Cominission that the proposed rezoning does not constitute spot Zoning under Delaware faw. ~

© . Generally speaking, spot Zoning occurs when a sinall parcel of land in the mlddle ofa .
‘districe fs rezoned in 4 way that s completely out of character with the surrounding property, '

- andthe rezoning is done solely to benefit the owner of thit parcel, t6 the detriment of the larger
" Coramenity. McQuail v. Shell ©il Co., 183 A:2d-572 (Del.Supr. 1962); Pettinaro Enterprises v.

Srango, 1992 WL 187625 (Del. Ch. 1992); Scarbarough v.Mayor & Council of Town of
Chieswold, 303 A.2d 701, 705 {Del.Ch. 1973); Hudson v. County Council of Sussex County,

o 1088 WL 15802 (Del.Ch. 1988); 39 Am.Juz., “Proof of Facts” 3d 433 (2007).. When that .

occurs, 2 lawsuit may be brought claiming thar the change is inconsistent with the

: comprehensive plan or with the uses of the’ surrounding property, that it discriminates dgainst

WIL:68438.17COM264-244916
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" the surrounding owners whese property is not rezoned, or that it tenefits the owrnier of the
rezoned property to the derdiment of the community. 39 Am.Jur., “Proof of Facts” 3d 433
{2007). T ) . .

. Tuining to the applicition before the Commission, this application does not constirute
spot zoning because none of the required elements of spot zoning'are present. First, Delaware

.. courts have noted that spot zoning requires a change that is drastically inconsistent with.the '

zoning in the surrounding propexties (McQuail; Pettinaro)-- for example, stated in one case,
taking one parcel in the middle of a single-family residential districr and rezoning it to industrial
(Péstinaro). Under the facts of this application, the proposed change:is not drastic. Rather, the
proposed amendment would permit additional commercial uses with relaxed bulk standards
within a zoning diserict which is already zoned commercial. -~ ; '

- Second, the Delaware Supreme Court hias held thar the fact that the owner of a rezoned
"+ parcel will benefit fram a rezoning does not make it spot zoning, sa long as che change also
serves the broader comraunity. McQuail. Thie rezoning application before you is mot being
. proposed tq-solély benefit the owner of the parcels — to the contzary, the rezoning is entirely
. consistent with the Dewey Beach Comprehensive Developmene Flan, which hasbeen adopred
- by the Town Commissioners, and certified by the State of Delaware, to guide funure land use for
the benefit of the entire Dewey Beach community. The Dewey Beach Comprehensive s
Development Plari is now the law in Dewey Béach, and its provisions naw constituce the legal

- standard which must be utilized by the Town and this Corimission befoze voting or makinga

’ recommendatios upon an oedinance. To this énd, the Comprehensive Development Plan

determined that in‘k@eping_with the plan's goals of providing opporeunities for “sustainable '
*". economic development;” the best possible use of the parcéls now proposed for tezoning was for
them to be part of the wmost intensely developed zong, with the highest density within the new
. RB-idismict: The uses, and intensity of such uses, set forth in'the Dewey Beach .

" Comprehensive Development Plan are precisely what this rezoning dpplication proposes.

- *" .. Finally, there ¢inbe no viable claim that rezoning these parcels will discriminate against
the owners of the surrounding parcels, as those parcels are also included in the proposed RB-1
district, This is not 2 case where the Council is attempting to change one and only one parcel
and tefusing to change any of the surrounding properties - rather, this i§ the first step in an 18
month process as set forth in State law for irplementing the Dewey Beach Comprehensive
Development Plan and ultimately rezoning many of the surrounding parcels to RB-1 zoning as- .
clearly set forth on Map 9 of the Plan. 22 Del: G- § 702(c). S -
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Anether impordnt issue that we would ke to address is the question of whether the
Dewey Beach Comprehesisive Plan’s reference to relaxed “bulk standards” in the RB-1 districe
- includes height rest;ridti_ons. o T : . . ‘ :

. It has been well settled i Delaware b&'our.'Supreme Court. as well as the courrs of other
states, that where the language of a law is unambigudis the *plain meaning of the words"
vontrols. Tomei v. Sharp, 2007 Del. Lexis 42 (Del Jan. 36, 2007), 2t pg. 2. {emphasis added).?

Indee&, whese the language of the statute is ignatﬁbiguous,'}xo int&preta:ibn is required
" and the plajn meaning of the words cositrols. Ingram v. Thorpe, 747 A.2d 545, 547 (Bel. -
. 2000)(citing Spielberg v. State, 558 A.2d 291 (1989)); sce Coastal Barpe Corp., v. Constal Zone

Industrial Control Bd., 492 A.2d - 1242, 1247 {Del. 1985) (citing Delaware Solid Waste

.

. Autharity v. The News-lournal Co., 4800'A.2d 628 (Del. 1964)). If ambiguiry does exist, then . - ‘

~ the Supreme Court has rade clear that zoning laws must be interpreted {nifavor of land
" owners. Meygenthaler v. Seate, 193 A.2d 287, 288 (Del- 1972)."

" . Asvyou know, the Dewey Beach Compre_hens'iye Plan plainly states that the RB-1 district

| will be the “most intensely developed, most dense zone” and provideés fer “relaxed bulk standards - . )

" {sethacks, lot coverage, exc.)” in this 20ne. (page 29). The Dawey Beack Comprehensive
- 'Development Plari language s plain and clear in this regard, and height is certainly

encompassed in the phrase “relaxed bulk standards (sethacks, lot coverage, ate.)? (emphasfs
added). . . } : . s "

Pdrsuér.xt 5 Delaware law, the first step in interpreting thie language regarding butl
standards found in the Dewey Beach Comprehensive Developraent Plan — as with any statutory

or regulatory intérpretation —is ro consider the "plain meaning” of the words used. According ~ .~

o werw.dictionaiv reference com, “bulk” means “magnitude in three dimensions.” Cleaily then, -
‘the phrase “velaxed bulk standaids” means.a relaxation of the standards pertaining to'length,

R '-\tgidﬂrand height. Second, legal schiolars inrerpret the phrase “bulk restrictions” to include

height as one element of the size of a building - “bulk zestrictions control setbacks and size,
shape, and placement of buildings on property.” 83 Awa.Jur. 2d “Zoning.and Planning” § 127.
Third, Delaware case Taw has specifically indicated that “bulk standards” includes haight

R *Thisisa well setdled fule of law has come to be know ss the °p1ah;1 m;:aning &ocrrine"'. :
- See e.g., 31 Hofstra L.Rev. 849,873 (2003). R .
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" Yudeed, in Daver k lstoncai Sty v it of. ¢ Planni ) issic
.. {Del.Super.}, the Superior Court recognized that waiversin bulk standards, which the Dover’
“Planning Commission had granted, included both “building height™ and “dumber of stories.”

Finally, and perhaps most notably, it is commonsensical that the inclusion of the phmse'

“selaxed bulk standards” referred to in the'Dewey Beach Comprehensive Development Plan _

includes relaxing existing height requirements. The inclusion of the abbreviated word “erc.” b *
* the parenthetical makes-clear that all bulk standards (not juse setbacks and lor coverage) ave
included in thislegal requircinent for the new RE-1 district. Further, setbacks and lot coverage
are already provided for in the parenithetical, s0 height is the only other primary bulk sraridard
©'remiaining to be iincluded and required to be relaxed. Further, the Dewey Beach Comprehensive
" Developmesit Plan mzkes clear that the RB- district is to be the “most intensely developed,
most dénse zane”. Because construction today, undex existing setbacks and lot coverage, rake up
. almost the entire Ruddertowne site, irelaxed bulk standards” creating the “most intensely
" developed, most dense zone®; in Dewey.Beach could not be truly satisfied without relation of
heighe . N a R

: lggg 1 Precedent

" . Finally, we have heard great concemn expressed by some folks at public hearings that if -
bulle standards, inchiding height, are relaxed-in the RB-1 districe, that a precedent will-be set
" ad that all others in tawn will have the legal right to sue the Town for greater height in ail
residential zoning districts.” One property owner even claimed that approval of our client's
proposal would eventually lead 1o development in Dewey Beach vihich would cast 2 shadow on
the beach at Jpm. “This is simply not the case, and statements such as this have unfairly caused
much confusion about out project in the minds of many Dewey Beach propecty ovwners. ‘

-7 First, State law cuakes clear that the Town of Dewey Beach has the right ta establish
different zoning standards, inchuding bulk standards, in eachof its zoning districis. 12Del. €. §
302. Thus, the Town may lawfully ¢reate different bulk standards in different districts and no
property owier would have the legal right to sue the Town for doing so. 1o fact, it is comimon
" practice in this State, as well as in the Country, for towns to adopt relaxed bulk srandards in
{imired comimercial areas to create walkable town centers which help enhance year round’
. economic development, white, at the sarae time, licaiting the sprawling out of coramercial uses
" through the remaining part of the town. : -
. In addition to the abave State law, ariother State law also makes clear that the Town
¢an only approve proposals which are consisteht with the Dewey Beach Comprehensive
Developmerit Plan. 22 Del. C. § 792(c) & {d). Map 9 of the Dewey Beach Comprehensive
Development Plan confirms that the RB-1 district makes up approximately 4% of the Town and

is located on the bayside of Dewey Beath. No relaxed bulk standards ave provided for'in any

. WALAB438.1/COM285-244916
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" gesidential zoning district in the Dewey Compreﬁéﬁéivg-ﬂevelepmeﬁﬁif?[ﬁﬁ:iﬁﬂ&;:ﬂimfom;f;hg- e

. T own could not by law approve an ordinance permitting 3 greater height in any residential AR

" zoning district without first amending the Dewey Beach Comprehensive Development Plan. -

~ The sbove information represents an outling of our legal reseacch in these aress. We

. would-be happy to supplement this information andfor provide infoimation on ocher fegal or
planming topics as the Commission may desire as we move forward in this Process.

" Your dmeand anention fa our client's p’rdposél is greatly appreciated by all involved. -

Respegrﬁaﬂy subraic / i

: -+ Shawn P. Tucker, . ' :
For WOLF, _BLOCK,’ SCHORR and SOLIS-COHEN LLP

A}

Enclosures : - ) _ - _

ce:  The Honorable Mayor Dell Tush, Commissioner, wienclosures., via federal.express
The Honorable Date H. Cooke, Commissioner, wlenclosures, via federal express
The Honorabta Mike Eisenhauer, Commissioner, wienclosures, via federal express - - -
The Henorable Bob Fitigerald, Commissioner, wjenclosures, via federal express -

"The Honorable Claire Walsh, Commissiones, wienclosires, via federal express :
Gordon Elliott, Town Manager, wienclosures, via federal express : ' L
John Brady, Town Solicitor, wlenclosures, via federal express ST : : -
Harvey, Hanna & Associales, Inc., w/enclosures, via regular mail

_William J. Cohen, AICP, Ph.B, Professional Planner, wienclosures, via regilar miat]

" Jeremy Alvarez, AICP, Professional Planner, wienclosures, via regular mail -+

- _Chvistopher }. Williams, P.E., Traffic Engineer, w/ enclosures, via regular mail -
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From: Holland Connie (OMB)

Sent: Friday, September 10, 2010 12:27 PM
To: Schwartzkopf Peter (LegHall) :
Subject: RE:

Diane Hanson,,, commissioner

From: Schwartzkopf Peter (LegHall) _
Sent: Friday, September 10, 2010 12:25 PM
To: Holland Connie {OMB)

- Subject: RE:

““Connie,
Who did you talk to from Dewy? Was it the Mayor?

Pete Schwartzkopf

- Majority Leader
State Representative
i4th District
302-744-4351

From: Holland Connie (OMB)

“Sent: Friday, September 10, 2010 12:17 PM
To: Schwartzkopf Peter (LegHali)
‘'Subject: RE:

Good Afternoon Pete..| have reviewed your e-mail and you are correctl...| have spoken with Dewey Beach and
the representative from the UofD that worked on their currently certified plan regarding this issue,,,,if language
change is done,, it would be a plan amendment and the new language would only be applicable to FUTURE
applications. The person § spoke to from Dewey was unhappy with my answer, but the UofD wholeheartly
supported my comments because they follow the current language in DelCode,, Hope this is helpful,,, great to
hear from you,, keep the Beach safe, Connig '

From: Schwartzkopf Peter (LegHall)

Sent: Friday, September 10, 2010 12:10 PM
To: Holland Connie (OMB}) :

Cc: Hopkins Melissa T (LegHall)

Subject: .

Connie, _ ‘
I have 2 quick question for you. If a municipality wants to change something in their Comprehensive Plan which
was certified by the State, doés the change then have to be certified or.approved by the State? The reason for
the guestion is Dewey Beach. As you may know, Dewey Beach commissioners are in a battle with Dewey Beach
- Enterprises(DBE) over the future of the block that the Lighthouse and Que Pasa occupy. There are numerous law
sults that have been filed by DBE in an effort to protect their property rights and to get the town to abide by their
Comprehensive Plan. So far, the town has lost 2 of their battles in court. One issue still in the court is about the



