MEMORANDUM

TO:  Marcia Schieck

FROM:  Timm Abendroth, Attorney, District of Columbia Bar (among others)

RE:  Dewey Beach Town Manager’s Decision/Conclusion that Dewey Beach Board of Adjustment May Not Hear Property Owners’ March 25 and May 27, 2011, Appeals  

I.  INTRODUCTION AND SUMMARY 

You have asked me to analyze and give you my opinion as to the lawfulness of the Dewey Beach Town Manager’s decision or conclusion, as expressed in a letter dated June 3, 2011, to Ms Joan Claybrook,  (1) that the Dewey Beach Board of Adjustment (“BOA") may not lawfully hear the March 25, 2011, property owners’ appeal (the “March 25 Appeal”) of a decision by the Dewey Town Council to approve a Mutual Agreement and Release (“MAR”), and (2) may not hear Ms Joan Claybrook’s appeal to the BOA of May 27, 2011, challenging the Town Manager’s intervention in the March 25 appeal. 


Based on the analysis below, it is my view that the Town Manager has no authority to stand in the way of the March 25 Appeal to the BOA.  Whether the subject matter of the March 25 Appeal is properly before the BOA, as a procedural or substantive matter, are issues for the BOA to determine in the first instance. Thereafter, depending on the BOA’s determination, those matters are for the courts of Delaware to decide if someone should seek review of the BOA’s decision pursuant to Delaware Code provisions governing court appeals.  See Title 22, Secs. 326-332.  The same is true of the May 27 Appeal of the Town Manager’s intervention.  The Town Manager has no role in determining the lawfulness or procedural propriety of either appeal. 

Because the Town Manager signed the MAR that is the subject of the March 25 Appeal, and is therefore “[t]he officer from whom the appeal is taken” in this instance, the applicable Delaware statute narrowly directs that she “shall forthwith transmit to the board all the papers constituting the record upon which the action appealed from was taken.”  That is her sole role in the matter of the March 25 and May 27 appeals.  Moreover, to the extent that an issue as to the lawfulness or procedural propriety of the appeal has been legitimately raised, the BOA has an independent obligation to address it in the first instance, notwithstanding the Town Manager’s opinion in the matter.

II.  BACKGROUND


On February 26, 2011, Ms Dianna Smith, Town Manager of Dewey Beach, executed on behalf of the Town of Dewey Beach an amended “Mutual Agreement and Release” (“MAR”), by terms of which the Town approved a proposal by Dewey Beach Enterprises (“DBE”) and its partner Ruddertowne Redevelopment (collectively DBE) to construct a hotel and related facilities on the Ruddertowne property that varied in certain respects from Dewey Beach building code restrictions. Including height restrictions.  That agreement was subject to certain further conditions as follows. 

Under a procedural schedule set out in the MAR, the Town Council would approve DBE’s proposed structure, surrounding development, plan and building permit application, including the building height variance, by February 26.  Thereafter, the MAR established a specially tailored “Plan & Building Permit Approval Process,” under which the Town’s February 26 building permit approval is subject to “the Building Official’s recommendation to the Town Commissioners as to compliance with applicable sections of the Dewey Beach Code and Comprehensive Plan.”   The MAR specified that the Town Commission would ask the Planning Commission for a recommendation regarding several discrete issues and whether the construction plans are consistent with the application presented by DBE.  At the end of the process, and by no later than June 26, 2011, the Town is to finally approve the DBE proposal by majority vote of the Dewey Beach Town Commissioners.  In consideration of project approval, DBE would release the Town, the Mayor, individual Commissioners and officials (past and present) from liability asserted against them in a six civil suits arising out of the proposal, in which DBE asserted liability for various alleged wrongs against various Town Officials in their individual and official capacities. 

On March 25, 2011, a group of 15 Dewey Beach property owners filed an appeal of that action with the BOA by hand delivery of the appeal along with a certified check in the amount of $500 to the office of the Town Council. 

On May 2, 2011, Town Manager Smith, sent a letter to Joan Claybrook, one of the signers of the March 25 Appeal, stating her view that that appeal “cannot be forwarded to the Board of Adjustment” because the appellants are not challenging a decision of an “administrative official” of Dewey Beach as the statute requires but rather a decision of the Town Council, and the subject matter of “the hearing request is not within the Board of Adjustment’s appellate jurisdiction” because the MAR was a decision by the Dewey Beach Town Council, which is not an “administrative official.”  

On May 3, 2011, Joan Claybrook responded by letter to Town Manager Smith, challenging her standing to interfere with the BOA’s hearing the appeal. 

On May 27, 2011, Ms Claybrook and the other 14 Dewey property owners filed a new appeal to the BOA, following the same hand-delivery procedure (and $500 filing fee) to the Town Council office employed with respect to the March 25 Appeal.  The May 27 Appeal challenged the Town Manager’s decision and reasoning for refusing to officially deliver the March 25 Appeal to the BOA.  The May 27 Appeal argued (among other things) that the Town Manager serves merely a ministerial function in receiving and delivering appeals to the Board, which has no official office apart from the Town Hall, and inasmuch as the March 25 Appeal challenges a decision involving the Town Manager as the administrative official who signed the MAR, the Town Manager has a conflict of interest that prevents her from determining whether or not the BOA may hear the appeal.  

On June 3, 2011, Town Manager Smith sent a response to Ms Claybrook concerning the March 25 and May 27 Appeals.  Ms Smith takes the position that she lacks “the legal authority to forward your March 25, 2011 correspondence to the Board of Adjustment.”  Ms Smith reasons that the March 25 Appeal failed to meet the requirements of Section 327(a)(1) of the Delaware Code and Section 185-66(A) of the Dewey Beach Code because, in her view, it did not identify the administrative officer and related decision and file a notice of appeal with that officer:  “In other words, I could not take any action regarding the appeal because the appeal, as filed, failed to meet the express threshold requirements of the Delaware Code.”  With respect to the May 27 Appeal, Ms Smith stated that:  

This most recent correspondence is another clear attempt to circumvent the express requirements of the Delaware Code and is also an improper request, in part, due to another failure to serve the Town Manager, as the administrative official whose decision is being appealed, with a notice of the appeal, as required by law.

On June 6, 2011, Ms Claybrook responded to Ms Smith’s Response of June 3, stating “you lack the authority to intervene in our filing with the Board.”  In response to Ms Smith’s assertion that she lacked authority “to forward it” to the BOA, Ms Claybrook states that the appellants made no such request but rather “merely filed our papers as the form prepared by Town Hall requires for appeals to the Board of Adjustment with the building official at Town Hall.  It is a ministerial act to make the papers available to the Board.”  As to Ms Smith’s argument that the appeals were improperly filed for failure give notice to the administrative official whose decision was being appealed, Ms Claybrook reiterated that the appellants:

 filed our appeal with your agent as the form at Town Hall requires.  And you obviously got our filing with your agent, the building official, because you responded to my letter within one working day!  De facto there is no question you received notice. 

In response to a North Carolina case cited by Ms Smith for the proposition that a decision of the Town Council cannot be heard by a Board of Adjustment, Ms Claybrook cited a Delaware case (Cheswold Aggregates v. Town of Cheswold, C.A. No. 99M-02-009 HDR (Del. Super. 1999)) as demonstrating that “it is not only proper to appeal decisions of the Town Council to the Board of Adjustment but that doing so is a necessary part of utilizing administrative remedies prior to initiating court proceedings.”

II.  ANALYSIS


I begin with the words of the Delaware statute governing appeals to the BOA.  Section 324 of Title 22 provides:

Appeals to the board of adjustment may be taken by any person aggrieved or by any officer, department, board or bureau of the municipality affected by any decision of the administrative officer. Such appeal shall be taken within a reasonable time as provided by the rules of the board by filing with the officer from whom the appeal is taken and with the board a notice of appeal specifying the grounds thereof. The officer from whom the appeal is taken shall forthwith transmit to the board all the papers constituting the record upon which the action appealed from was taken.

The Dewey Beach Code provision implementing the Delaware statute fills in the “reasonable time” requirement by specifying 30 days, but omits the requirement to file the appeal “with the officer from whom the appeal is taken.” It is otherwise substantively identical in specifying who may file an appeal with the BOA, and how to do so.  Thus, Dewey Code Sec, 185-65 (B) provides in pertinent part that:

An appeal to the Board of Adjustment may be taken by any person aggrieved or by any officer, department, board or bureau. Such appeal shall be taken within 30 days after the decision appealed from by filing with the Board of Adjustment a notice of appeal specifying the grounds therefor in accordance with rules made by the Board of Adjustment.

As to the BOA’s powers, Sec.  327(a) of the Delaware Code (“Determinations of board”) provides that: 

 (a) The board of adjustment may:

(1) Hear and decide appeals where it is alleged there is error in any order, requirement, decision or determination made by an administrative official in the enforcement of this chapter or of any ordinance adopted pursuant thereto[.]

As pertinent here, the implementing Dewey Code provision largely tracks the statute.  Thus, Section 185-66 (“Powers”) provides that the BOA shall have the following powers:

A. To hear and decide appeals where it is alleged there is error in any order, requirement, decision or determination made by an administrative official in the administration or enforcement of this chapter. 

[*
*
*]

Aside from adopting a form for the filing of appeals, it does not appear that either the BOA or the Town Council has exercised the authority provided by Section 324 or the Dewey Code Section 185-66 (both quoted above) to adopt administrative rules governing the filing of appeals before the BOA.  In my view, in the absence of any such administrative rules, Delaware Sections 324 and 327 as quoted above, along with the pertinent Dewey implementing provisions are dispositive of this controversy over whether the Town Manager has any role in determining what appeals are properly presented to the BOA, or whether an appeal has been properly filed:  She does not.  Under these provisions, the BOA itself has the sole authority to “[h]ear and decide appeals where it is alleged there is error in any order, requirement, decision or determination made by an administrative official in the enforcement of this chapter or of any ordinance adopted pursuant thereto [.]”  Nowhere is there any indication in the statute that the Town Manager has been delegated any gatekeeping role in terms of BOA appeals, either by the statute, the Town Counsel or the BOA.

To be sure, legal issues may arise as to the BOA’s jurisdiction, and arguably the Town Manager has identified some in this case.  But the Town Manager is without jurisdiction to decide them.  Under the Delaware Charter to the Town of Dewey, the Town Manager’s responsibilities include (among many) hiring and supervision of employees (section 16(a); keeping the Commissioners advised on Town finances (16(c)); “supervision of the sewer system, water system, street lighting, streets, gutters, curbs, sidewalks, boardwalks, jetties, piers, parks, and other administrative affairs of the Town and all work relating thereto (16(f)); keeping “a full and strict account of all monies received and all disbursements made (16(f)).  There is, however, no apparent statutory responsibility or delegated authority that can be stretched into the gatekeeper role that the City Manager has played here.  While the Delaware Charter to the Town of Dewey explicitly provides for a Town Solicitor to provide legal advice to the Commission (specifying, inter alia, that the Solicitor must be a licensed attorney in Delaware), even the Town Solicitor has not been delegated authority to rule on BOA jurisdictional issues or the propriety of appeal filings.  The Town Manager (as well as the Commissioners and the BOA itself) are of course free to seek the Solicitor’s advice under the statutory scheme, but there is no independent authority explicit or implied, for the Town Manager to rule on the procedural propriety of appeals to the BOA or its jurisdiction to hear them. 

In this case, it appears that the Town Manager does have a limited role in the BOA appeals involved here.  As the signing party on the MAR that is the subject of the March 25 Appeal, she is the “administrative officer” whose action gave rise to the appeal.  As the official claiming authority to prevent the BOA from hearing the May 27 Appeal, she is also the “administrative official” giving rise to the grievance underlying that Appeal.  As noted above, under Delaware Section 324, the appeal is to be filed with both the “administrative official” and the BOA, while the Dewey implementing provision omits the requirement to “file” the appeal with the administrative official whose act gave rise to the appellants’ grievance.
  While there does not appear to be any substance to the claim that either appeal was deficient for lack of notice or otherwise improperly filed for the reasons set out in Ms Claybrook’s letter of June 6, 2011, the “administrative officer” giving rise to the grievance has no statutory role in determining the propriety or jurisdictional issues concerning either appeal.  That role is reserved to the BOA, which has the delegated authority under the Dewey Code Sec. 185-66(A) “[t]o hear and decide appeals where it is alleged there is error in any order, requirement, decision or determination made by an administrative official in the administration or enforcement of this chapter.”  The sole role for the Town Manager here was to “forthwith transmit to the board all the papers constituting the record upon which the action appealed from was taken[,]” as required by Section 324.   That action remains undone. 

In sum, the circumstances of this case demonstrate quite dramatically why the Town Manager does not and should not have a gatekeeping role with respect to BOA appeals.  Here, the Town Manager is the administrative official whose actions the appellants cite as the basis for their appeals.  Particularly in these circumstances the Town Manager cannot make a final determination whether the BOA may hear the appeals. 

Finally, there is a Delaware statutory provision that seems directly pertinent to the instant controversy.  In setting out the Town Manager responsibilities under Section 16 of the Delaware Charter to the Town of Dewey Beach, the legislature appeared prescient as to the potential for abuse of power, and accordingly stated in its delegation of powers as follows:  

(b)  It is the intention of this Charter that, in the performance of his duties, and in the exercise of his powers, the Town Manager shall not be influenced by any matters whatsoever of a political or fractional nature. It is the intention of this Charter that the Town Manager shall be guided solely by the matters of expediency and efficiency in the administration of the affairs of the Town placed in his charge. [* * *]

This provision should have led the Town Manager to stand down and let the appeal process take its course through the BOA. 

STATUTORY APPENDIX--PERTINENT DELAWARE STATUTES AND DEWEY BEACH CODE

Delaware Code, Chapter 22

Sec 321.   “the board may, in appropriate cases and subject to appropriate conditions and safeguards, make special exceptions to the terms of the ordinance in harmony with its general purpose and intent and in accordance with general or specific rules therein contained.

Sec.  324. Appeals to board:   Appeals to the board of adjustment may be taken by any person aggrieved or by any officer, department, board or bureau of the municipality affected by any decision of the administrative officer. Such appeal shall be taken within a reasonable time as provided by the rules of the board by filing with the officer from whom the appeal is taken and with the board a notice of appeal specifying the grounds thereof. The officer from whom the appeal is taken shall forthwith transmit to the board all the papers constituting the record upon which the action appealed from was taken.

Sec.  327. Determinations of board.

(a) The board of adjustment may:

(1) Hear and decide appeals where it is alleged there is error in any order, requirement, decision or determination made by an administrative official in the enforcement of this chapter or of any ordinance adopted pursuant thereto;

(2) Hear and decide special exceptions to the terms of the ordinance upon which the board is required to pass under such ordinance;

(3) Authorize, in specific cases, such variance from any zoning ordinance, code or regulation that will not be contrary to the public interest, where, owing to special conditions or exceptional situations, a literal interpretation of any zoning ordinances, code or regulation will result in unnecessary hardship or exceptional practical difficulties to the owner of property so that the spirit of the ordinance, code or regulation shall be observed and substantial justice done, provided such relief may be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of any zoning ordinance, code, regulation or map; provided, however, that notwithstanding any provision of law to the contrary, the legislative body of any city or incorporated town may, by ordinance, vest a designated town official or department with authority to administratively grant a dimensional variance for existing conditions that do not exceed 1 foot of the required dimension restrictions without the application being considered by the Board of Adjustment, subject to the standards, procedures and conditions set forth in the ordinance granting such authority.

(b) In exercising the powers provided in subsection (a) of this section the board may, in conformity with this chapter, reverse or affirm, wholly or partly, or may modify the order, requirement, decision or determination appealed from and may make such order, requirement, decision or determination as ought to be made, and to that end shall have all the powers of the officer from whom the appeal is taken.

39 Del. Laws, c. 22, § 8; Code 1935, § 6234; 22 Del. C. 1953, § 327; 65 Del. Laws, c. 61, § 1; 76 Del. Laws, c. 371, § 1.;

Charter of the Town of Dewey Beach--Chapter C

Sec. 15.  Town Manager. 


(a) The Mayor of the Town of Dewey Beach, with the concurrence of a majority of all the elected Commissioners of the Town, may appoint a Town Manager who shall be the Chief Administrative Officer of the Town and who shall be the Secretary of the Commission of the Town and the Treasurer of the Town.

*
*
* 

Sec. 16.  Responsibilities of the Town Manager. 

(a)  The Town Manager shall be responsible to the Commissioners of the Town of Dewey Beach for the proper administration of the affairs of the Town placed in his charge and to that end, he shall have the power to make such appointments and to hire such employees at such compensations as the Commissioner, by resolution, shall determine, subject to such rules and regulations as may be adopted by the Commissioners. All employees shall be hired for an indefinite term and may be removed by the Town Manager at any time for just cause unless otherwise provided by resolution of the Commissioners. He shall exercise his sole discretion in the appointment or hiring of any such employees. The Town Manager shall be the sole judge of the competence or incompetence of any such person so appointed or hired by him. The Commissioners of the Town of Dewey Beach shall sit as a Board of Appeal for the protection of Town employees at those times when the majority of all the Commissioners are agreed that a review of the action of the Town Manager would be in the best interest of the Town of Dewey Beach. The decision of the Commissioners in such case shall be final and conclusive.

(b)  It is the intention of this Charter that, in the performance of his duties, and in the exercise of his powers, the Town Manager shall not be influenced by any matters whatsoever of a political or fractional nature. It is the intention of this Charter that the Town Manager shall be guided solely by the matters of expediency and efficiency in the administration of the affairs of the Town placed in his charge. Except for purposes of injury, the Commissioners shall deal with that portion of the administrative service for which the Town Manager is responsible solely through the Town Manager.

(c)  It shall be the duty of the Town Manager to supervise the administration of the affairs of the Town under his charge and to make such reports to the Commissioners as are required by the Commission. He shall make such recommendations to the Commission concerning the affairs of the Town as may seem to him desirable. He shall keep the Commission advised of the financial condition and future needs of the Town. He shall prepare and submit to the Commission the annual budget estimate. He shall render to the Commission at the regular monthly meeting of each and every month a true, accurate and detailed account of all the monies collected or received by him in the performance of his duties and shall promptly turn the same over to the Commission.

(d)  In conjunction with the Mayor of the Town of Dewey Beach, he shall sign warrants pursuant to appropriations or resolutions theretofore made for the Commission. He shall prepare and submit to the Commission such reports as may be required by the Commission., he shall perform such other duties as may be prescribed by this Charter or required of him by ordinance or resolution of the Commission.

(e) The Town Manager and such other officers of the Town as may be designated by vote of the Commission shall be entitled to seats in the meetings of the Commission but shall not vote therein.

(f) The Town Manager shall have charge and supervision of the sewer system, water system, street lighting, streets, gutters, curbs, sidewalks, boardwalks, jetties, piers, parks, and other administrative affairs of the Town and all work relating thereto. He shall have charge of and shall collect all taxes, assessments, rentals, franchise fees, license fees, or other charges due the Town. He shall have charge of the administration of all provisions of this Charter and ordinances and resolutions of the Commission relating to the affairs of the Town when not otherwise provided for by this Charter or by any ordinance or resolution of the Commission.

(g) He shall keep a full and strict account of all monies received and all disbursements made by him and such accounts shall, at all times, be open to inspection by the Commission.

(h) He shall give to the Town of Dewey Beach a bond, if required by the Commission, in such sum and in form with security satisfactory to the Commission for the faithful performance of the duties of his office and the restoration to the Town of Dewey Beach, in case of his death, resignation, or removal from office of all books, papers, vouchers, money other property of whatever kind in his possession belonging to the Town.

(i) In the event of a vacancy in the Office of the Town Manager for any reason or reasons whatsoever, the duly appointed and qualified successor to that office shall succeed to all the rights, privileges, and powers theretofore reposed in his predecessor or predecessors in office in the same manner as though all acts, deeds and steps theretofore taken by any such predecessor or predecessors with respect to any matter or thing pertaining to said office had been taken or performed by the successor to such office.

(j) Upon the death, resignation, or removal from the office of the Town Manager, the Mayor, with the approval of a majority of all elected members of the Commission, shall appoint some suitable person, who may be an elected or appointed official of the Town of Dewey Beach, to perform the duties of Town Manager; provided, however, such person shall not serve for a period exceeding ninety (90) days from the date of his appointment. 

Sec. 17.  Town Solicitor. 

The Commissioners may select and appoint a Town Solicitor for an indefinite term who shall be removable at the pleasure of the Commissioners of Dewey Reach either with or without due cause stated. The Town Solicitor shall be a member in good standing of the Bar of the State of Delaware with offices in Sussex County. It shall be his duty to give legal advice to the Commissioners and other offices of the Town and to perform other legal services as may be required of him by the Commissioners.

(70 Del. Laws, c. 191, 7/10/1995)

Dewey Beach Code:

Chapter 185.  Zoning

Article X.  Board of Adjustment

*
*
*

§ 185-65. Procedure.

A. Applications for special exceptions, interpretations, and variances may be made by any property owner, tenant, government official, department, board or bureau. Such applications shall be made to the Board of Adjustment in accordance with rules adopted by the Board of Adjustment. [* * *]. 

B. An appeal to the Board of Adjustment may be taken by any person aggrieved or by any officer, department, board or bureau. Such appeal shall be taken within 30 days after the decision appealed from by filing with the Board of Adjustment a notice of appeal specifying the grounds therefor in accordance with rules made by the Board of Adjustment. An appeal does not stay proceedings in furtherance of the action appealed from, otherwise than by a restraining order granted by the Board of Adjustment or by a court of record, on application and on notice to the Board of Adjustment and on good cause shown. Any work done shall be at the owner's risk that the appeal will be granted, in which case such work shall not be the basis for a variance.

C. The Board of Adjustment shall fix a reasonable time for the hearing of an application or appeal, give public notice thereof as well as due notice to the parties in interest and decide the same within 30 days following the hearing. Upon the hearing, any person may appear in person or by agent or by attorney. Public notice of hearing shall consist of publication at least 15 days prior to the hearing. In addition, the Board of Adjustment may cause the date, time, place and nature of the hearing to be posted conspicuously on the property and the Town website in accordance with the rules of the Board of Adjustment. In exercising its powers, the Board of Adjustment may reverse or affirm, wholly or partly, or may modify any order, requirement, decision, or determination as ought to be made.

D. The Board of Adjustment shall keep minutes of its proceedings and other official actions, showing the vote of each member upon each question or, if absent or failing to vote, indicating such fact, and shall keep records of its examinations and other official actions, all of which shall be filed in the office of the Board of Adjustment and shall be a public record. The Chairman of the Board of Adjustment, or in his absence the Acting Chairman, may administer oaths and compel the attendance of witnesses.

§ 185-66. Powers.

The Board of Adjustment shall have the following powers:

A. To hear and decide appeals where it is alleged there is error in any order, requirement, decision or determination made by an administrative official in the administration or enforcement of this chapter.

B. To hear and decide applications for special exceptions upon which the Board of Adjustment is specifically authorized to pass under this chapter.

C. Variances.

(1) To authorize in specific case such variances from any zoning ordinance, code or regulation, unless prohibited by the Town Charter, that will not be contrary to the public interest, where, owing to special conditions or exceptional situations, a literal interpretation of any zoning ordinance, code or regulation will result in unnecessary hardship or exceptional practical difficulties to the owner of property so that the spirit of the ordinance, code or regulation shall be observed and substantial justice done, provided such release may be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of any zoning ordinance, code regulation or map.

(2) In exercising the powers provided in Subsection C(1) of this section, the Board of Adjustment may, in conformity with this article, revise or affirm, wholly or partly, or may modify the order, requirement, decision or determination appealed from and may make such order, requirement, decision or determination as ought to be made, and to that end shall have all the powers of the officer from whom the appeal is taken.

� It is noteworthy that in her June 6 letter, the Town Manager claims a right to be “served” but that legal term of art is not in the statute.
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