Dear Town Council                                                     Friday  June 10, 2011

It has been disconcerting to observe the actions surrounding the Board of Adjustment appeal filed in March regarding the DBE Mutual Release and Agreement, claiming it violated several of the town’s laws.  At issue is the fact that our Town Manager inappropriately inserted herself into the appeal process, claiming authority to STOP the appeal by rejecting it.  It is our opinion and the opinion of attorneys we have consulted that intervening in any appeal to the BOA is outside Smith's realm of authority.  The Board of Adjustment is an independent board, and only they can decide what appeals are within their jurisdiction.  More startling, however, is the fact that Town Manager Diana Smith has a gross conflict of interest relative to this appeal -- since she championed and signed the Mutual Release and Agreement as chief executive officer of the Town.  After Ms. Smith rejected the property owner’s first appeal in March, they filed a second Appeal in May, which challenged her authority to intervene.  Again, with no regard for her blatant conflict of interest, she rejected the appeal – an appeal that was directed solely at HER actions.  The conflict of interest could not be more clear.

What is even more interesting in this tale is that Dewey Beach Enterprises interfered with our Charter change filed in Dover, claiming that it denied property owners the right to appeal to the Board of Adjustment and that every property owner has a right to appeal.  The state’s attorneys agreed, and that is why our charter change did not pass.  So how is it that our Town Manager now has the right to deny property owners a right to appeal?  We would like a clear answer.  

Ms. Smith took five weeks to respond to the 15 property owner’s first appeal.  This time interval was disproportionate to the matter at hand. The DE Code requires a request for a hearing to be transmitted promptly to the Board of Adjustment. The fact that it took the appellants five weeks to learn the town manager did not follow the code is serious. This action further increases the town’s liability. 

It is assumed that all proceedings were stayed during the five-week interval as required by the Delaware Code.  Since Ms. Smith acted outside her authority, a reasonable person would assume the staying of proceedings continues until the Board of Adjustment determines, at a public hearing with independent counsel, if the appeal is within the Board of Adjustment’s jurisdiction. 

It is particularly perplexing that Council has not involved itself in this matter -- since our town manager reports to you and you are ultimately responsible for her actions. We believe it is your duty to investigate and/or address the following items:

1.  If, as she claims, Smith has consulted three attorneys regarding her rejection of the appeal, the Council must find out who these attorneys are, what their opinions were, and if any of them are tainted by affiliation with DBE or the MAR.  Has this been done?

2. Further, Council must ask our town attorney his opinion of this intervention, if he advised Smith before she took this action, and (if so) what his recommendation was.  A reasonable person could only deduct that Ms. Smith acted contrary to the advice of our own town counsel -- since she says she consulted three anonymous attorneys.  If our town attorney was in agreement with her actions, she would have acknowledged that  -- as she has in all other correspondence in the past when she has acted on advice of our town counsel.


3.  If Ms. Smith has acted in defiance of our town counsel’s advice, then she is putting the town at great legal risk, and the Town Council has a fiduciary responsibility to immediately address the situation.  An appropriate measure would be to call an emergency executive session prior to the town meeting this Friday.  If the Town Council refuses to address the situation, then they too are putting the Town at great risk.

5.  Council cannot "bury their heads in the sand" on this matter.  It is your responsibility to ensure that our town manager conducts herself appropriately and does not overstep the bounds of her authority.  

6.  Council must determine if there is precedent for interfering with an appeal to the BOA and what code gives Smith the authority she claims.   Numerous well-respected, long-term  property owners asked that you provide the legal citation that gives Smith this authority, and the Council has refused to answer.  Why?

7.  If there is no precedent for her actions and no code exists to support said action, then Council must overturn her decision.  And if there is a question as to whether she acted outside her power, the appeal should be recognized and all proceedings stayed until a determination is made

8.  If Smith has knowingly acted outside her realm of authority and/or against legal counsel, this is ABUSE OF POWER, and appropriate action must be taken.

9.  The people of Dewey Beach are FED UP with this type of behavior and our government’s apparent lack of respect for the laws and for the property owners’ federal due process and equal protection rights.  We expect our Council to do what they were elected to do – observe their fiduciary responsibility to represent our best interests, respect the laws, and protect our town.   


Council, we would like some answers:

1. What legal citation gives Smith the authority to interfere in Board of Adjustment Appeals?

2. If you are aware that Smith acted against the advice of our own Town Attorney, what action have you taken to ensure protection of the town and to prevent this type of abuse of power?   If you have not or are not taking any action, then one could assume you are in agreement with her acting against advice of our own Counsel.

3. What are the names of the three attorneys Smith consulted?  And who wrote the letters she sent to Ms. Claybrook that contained highly complex legal analysis?

Respectfully,

Marcia Schieck, Joy Howell, Linda Winton

