                     June 6, 2011

Diana K. Smith, Town Manager

Town of Dewey Beach

105 Rodney Avenue

Dewey Beach, DE  19971


Re:  Your lack of authority to make decisions for the Board of 



Adjustment

Dear Ms. Smith:


I am in receipt of your letter of June 3, 2011.  You state that you “lack the authority to forward your March 25, 2011 correspondence to the Board of Adjustment.”

In fact you lack the authority to intervene in our filing with the Board.   We never

asked you to “forward it” or to have anything to do with our appeal to the Board.   We merely filed our papers as the form prepared by Town Hall requires for appeals to the Board of Adjustment with the building official at Town Hall.  It is a ministerial act to make the papers available to the Board.  

Instead, you have acted totally outside the scope of your job to usurp the authority of the Board, making the misjudgment that you can “stop” the Board of Adjustment from receiving our appeal.  This is an outrageous abuse of power.  Can you cite any precedent for any prior town manager stopping the Board from receiving an appeal? Only the Board of Adjustment under Delaware and Dewey law has the authority to decide appeals to the Board as I carefully explained in my letter to you dated May 3, 2011. You have no role whatsoever.  None.

As to whether our appeal is properly filed, we filed our appeal with your agent as the form at Town Hall requires.   And you obviously got our filing with your agent, the building official, because you responded to my letter within one working day!  De facto there is no question you received notice. 

You have cited a North Carolina case for the proposition that a decision of the Town Council cannot be heard by the Board of Adjustment. There is no need to look to other jurisdictions because Delaware case law already indicates that a decision of a Town Council can be appealed to a Board of Adjustment. In Cheswold Aggregates v. Town of Cheswold, the Delaware Superior Court dismissed a case precisely because a building permit applicant whose application was denied by the Cheswold Town Council needed to have the appeal of the denial first heard by the town’s Board of Adjustment. Cheswold Aggregates v. Town of Cheswold, C.A. No. 99M-02-009 HDR (Del. Super. 1999). This case demonstrates that it is not only proper to appeal decisions of the Town Council to the Board of Adjustment but that doing so is a necessary part of utilizing administrative remedies prior to initiating court proceedings.

As to the authority of the Board of Adjustment to hear our March 25, 2011 appeal, this is a decision only that Board can make.  You cannot make that decision, no matter how hard you try to intervene.   We firmly believe the Board of Adjustment does have authority to hear our appeal.  As I explained in my letter of May 3, 2011, the Town Council specifically acted by resolution and not by ordinance (its legislative function) on the Mutual Agreement and Release (MAR).  “In taking this action on the MAR contract, the Town Council was merely approving a contract, which is an administrative function.”   It was signed by you as Town Manager, the chief administrative officer of the town, and not by any commissioner as occurs with passage of ordinances.  

 You indicate by merely sending the papers we filed to the appropriate body to which it was addressed, the Board of Adjustment, you would be putting your stamp of approval on a review that is not “lawfully available.”   Since you have no authority to make any judgment about our appeal, don’t worry.  You don’t have a stamp of approval to give in this case.   


You suggest that we should sue Dewey Beach rather than try to resolve our concerns through an administrative appeal.   I find that suggestion shocking!  Hasn’t Dewey Beach had enough litigation already with the six suits by Dewey Beach Enterprises against the town for almost three years so far?  And why would  you push for litigation when you recently substantially diminished the Town’s litigation fund to pay for part of Beyard Avenue?   


Your claim that you are “respecting and protecting the integrity of the ‘process’” by withholding our appeal from the Board of Adjustment borders on the ridiculous.  In fact you don’t respect the integrity of the “process” as evidenced by your illegal intervention in the business of the Board of Adjustment, not to mention all the illegal provisions in the MAR contract.   The people of Dewey Beach deserve better


Once again I urge you to focus your energies on what you are responsible for doing as Town Manager and to let the Board of Adjustment do its job.






Sincerely,






Joan Claybrook

